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QUESTIONS PRESENTED 


1. Did the District Court have jurisdiction to entertain 
an action for declaratory judgment brought by a citizen- 
ship claimant abroad who was denied a right or privilege 
of nationality within the meaning of Section 360 of the 
Immigration and Nationality Act of 1952 and who did not 
attempt to follow the certificate of identity procedure pro- 
vided by subsections (b) and (c)? 

2. Is section 352(a) (2) of the Immigration and National- 
ity Act of 1952 constitutional in its application to appellee? 

3. Was appellee’s foreign residence continuous within 
the meaning of section 352(a)(2) where the undisputed 
‘facts showed that (a) appellee lived in Italy with her Italian 
husband, who was unable to come to the United States, 
(b) appellee made two trips—totalling less than ninety 
days—to this country, while her husband remained in Italy, 
(c) appellee’s activities here on these trips were taken up 
with furthering her husband’s and her own interests in 
‘Italy, (d) during the five-year period of foreign residence 
involved, appellee was abroad at all times except for these 
trips? 

4, Was appellee’s residence abroad rendered involuntary 
by her husband’s inability to obtain a visa to come to the 
United States? 

5. Is appellee entitled to the exemption provided by sec- 
‘tion 354(2)(C) of the Immigration and Nationality Act of 
1952 where (a) she did not possess a valid, unexpired pass- 
port or other valid document issued by the Secretary of 
State when she made her claim to the exemption, (b) her 
foreign residence was not temporary, (c) she lived abroad 
not for the purpose of engaging in activities within the 
meaning of the section but in order to be with her hus- 

‘band, (d) the State Department determined that appellee’s 
activities abroad were not directly and substantially bene- 
ficial to the interests of the United States? 
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Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 


Argument: 


I. The District Court Was Without Jurisdiction To Entertain 
This Declaratory Action From Abroad 

. Section 352(a)(2), Under Which Appellee Expatriated 
Herself, Is Constitutional 

. Appellee’s Foreign Residence Was Continuous Within The 
Meaning Of Section 352(a) (2) 
Appellee’s Residence Abroad Was Voluntary 

. Appellee Is Not Entitled To The Exemption Provided By 
Section 354(2)(C) 

. Appellant Is Not Estopped From Asserting That Appellee 
Expatriated Herself Under Section 352(a) (2) 

Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,122 


Curistian A. Herrer, Secretary of State, aPPELLANT, 


Vv. 


ANNE d’ARBELOFF GUERRIERI, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


The District Court was without jurisdiction. It denied 
appellant’s motion to dismiss for want of jurisdiction on 
July 19, 1960, and filed an opinion granting summary judg- 
ment for appellee on September 14, 1960. Judgment was 
entered September 27, 1960. Notice of Appeal was filed 
November 25, 1960. Jurisdiction of this Court is invoked 
under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


Appellee lives in Italy with her Italian husband who 
has been denied a visa to come to the United States. With 
the exception of two visits to this country totalling less 
than ninety days, she has been in Italy since March 21, 
1953. She brought this action to declare that she has not 
expatriated herself under Section 352(a)(2) of the Im- 
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migration and Nationality Act of 1952, which provides that 
naturalized citizens who, like appellee, have a continuous 
residence for five years in a foreign state shall lose their 
nationality. 

Appellee was born in Switzerland on July 16, 1927. She 
became an American citizen by derivative naturalization 
in 1944. On March 21, 1953, she went to Italy, where she 
married an Italian citizen on October 7, 1953, and where 
she is now. (J.A. 64.) Upon their marriage, appellee’s 
husband applied for an immigration visa to come to the 
United States (J.A. $2). The visa was denied (J.A. 82) 
on July 24, 1954. 

Appellee came to the United States alone on February 
2, 1956, and returned to Italy on April 21, 1956. She again 
came to this country alone on October 31, 1957, and re- 
turned on November 24, 1957. (J.-A. 64, 65.) 

On March 12, 1956, (J.A. 75), during her first trip to 
the United States, appellee applied for new passport, her 
then current one being due to expire on April 24, 1956 
(J.A. 74). The new passport was issued on April 2, 1956, 
on the basis of an application in which appellee stated that 
her permanent residence was in the United States and that 
she desired to visit Italy for a period of six months. On 
April 14, 1958, this passport having expired, she applied 
for a renewal at the American Embassy in Rome. The 
application was forwarded to the State Department, which 
on July 3, 1958, held that appellee had expatriated herself 
under Section 352(a)(2). (J.A. 64, 65.) 

Appellee appealed to the Board of Review on the Loss 
of Nationality, Passport Office, Department of State, on 
July 8, 1958. The Board affirmed the decision of expatria- 
tion on December 2, 1959. (J.A. 64.) 

Although sections 360 (b) and (c) of the Immigration 
and Nationality Act of 1952 detail a remedy for persons 
not within the United States who are denied a right or 
privilege of nationality, appellee made no effort to follow 
the certificate of identity procedure so provided. Instead, 
she simply instituted this action for declaratory and in- 
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junctive relief from abroad. The complaint was filed March 
16, 1960 (J.A. 36). On April 26, appellee requested a 
three-judge court and moved for summary judgment. Ap- 
pellant moved to dismiss for want of jurisdiction on May 2. 
(J.A. 44, 45.) The District Court on July 19 denied appel- 
lant’s motion to dismiss and appellee’s request for a three- 
judge court (J.A. 46). Appellant then answered the 
complaint and, on September 2, filed a cross-motion for 
summary judgment (J.A. 48, 53). In an opinion filed Sep- 
tember 14, the District Court granted summary judgment 
for appellee on the ground that her residence abroad was 
not continuous within the meaning of section 352(a) (2) 
(J.A. 55). Judgment was entered September 27. This 
appeal was noted on November 25. (J.A. 62, 84.) 


STATUTES INVOLVED 


Section 101(a) (33) of the Immigration and Nationality Act 
of 1952, provides: 


(a) As used in this Act— 


(33) The term ‘‘residence’’ means the place of gen- 
eral abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, with- 
out regard to intent. Residence shall be considered 
continuous for the purposes of sections 350 and 352 
of title III where there is a continuity of stay but not 
necessarily an uninterrupted physical presence in a 
foreign state or states or outside the United States. 


Section 352(a)(2) of the Immigration and Nationality Act 
of 1952, provides: 


(a) A person who has become a national by naturali- 
zation shall lose his nationality by— 


(2) having a continuous residence for five years in 
any other foreign state or states, except as provided 
in sections 353 and 354 of this title, whether such resi- 
dence commenced before or after the effective date of 
this Act. 
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Section 354(2)(C) of the Immigration and Nationality Act 
of 1952, provides: 


Section 352(a)(2) of this title shall have no appli- 
cation to a national— 


(2) who has established to the satisfaction of the 
Secretary of State, as evidenced by possession of a 
valid unexpired United States passport or other valid 
document issued by the Secretary of State, that his 
residence is temporarily outside of the United States 
for the purpose of 

(C) engaging in such work or activities, under such 
unique or unusual circumstances, as may be determined 
by the Secretary of State to be directly and substan- 
tially beneficial to the interests of the United States. 


Section 360 of the Immigration and Nationality Act of 1952, 
provides : 


(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
States and is denied such right or privilege by any 
department or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 
provisions of section 2201 of title 28, United States 
Code, against the head of such department or inde- 
pendent agency for a judgment declaring him to be 
a national of the United States, except that no such 
action may be instituted in any case if the issue of 
such person’s status as a national of the United States 
(1) arose by reason of, or in connection with any ex- 
clusion proceeding under the provisions of this or any 
other act, or (2) is in issue in any such exclusion pro- 
ceeding. An action under this subsection may be in- 
stituted only within five years after the final admin- 
istrative denial of such right or privilege and shall be 
filed in the district court of the United States for the 
district in which such person resides or claims a resi- 
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dence, and jurisdiction over such officials in such cases 
is hereby conferred upon those courts. 

(b) If any person who is not within the United 
States claims a right or privilege as a national of the 
United States and is denied such right or privilege 
by any department or independent agency, or official 
thereof, upon the ground that he is not a national of 
the United States, such person may make application 
to a diplomatic or consular officer of the United States 
in the foreign country in which he is residing for a 
certificate of identity for the purpose of traveling to 
a port of entry in the United States and applying for 
admission. Upon proof to the satisfaction of such 
diplomatic or consular officer that such application is 
made in good faith and has a substantial basis, he shall 
issue to such person a certificate of identity. From 
any denial of an application for such certificate the 
applicant shall be entitled to an appeal to the Secre- 
tary of State, who, if he approves the denial, shall 
state in writing his reasons for his decision. The 
Secretary of State shall prescribe rules and regula- 
tions for the issuance of certificates of identity as 
above provided. The provisions of this subsection 
shall be applicable only to a person who at some time 
prior to his application for the certificate of identity 
has been physically present in the United States, or 
to a person under sixteen years of age who was born 
abroad of a United States citizen parent. 

(c) A person who has been issued a certificate of 
identity under the provisions of subsection (b), and 
while in possession thereof, may apply for admission 
to the United States at any port of entry, and shall be 
subject to all the provisions of this Act relating to 
the conduct of proceedings involving aliens seeking 
admission to the United States. A final determina- 
tion by the Attorney General that any sucb person is 
not entitled to admission to the United States shall 
be subject to review by any court of competent juris- 
diction in habeas corpus proceedings and not other- 
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wise. Any person described in this section who is 
finally excluded from admission to the United States 
shall be subject to all the provisions of this Act relat- 
ing to aliens seeking admission to the United States. 


STATEMENT OF POINTS 


(1) The District Court erred in denying appellant’s mo- 
tion to dismiss for lack of jurisdiction and failure to 
exhaust administrative remedies; 

(2) The District Court erred in granting summary judg- 
ment for appellee and in not granting summary judgment 
for appellant: 


(a) Section 352(a)(2) of the Immigration and Nation- 
ality Act of 1952 is constitutional ; 


(b) The undisputed facts showed: 


(i) 


That appellee had a continuous residence in a 
foreign state within the meaning of Sections 
352(a)(2) and 101(a)(33) of the Immigration 
and Nationality Act of 1952; 

That appellee was not entitled to the exemption 
provided by Section 354(2)(C) of the Immigra- 
tion and Nationality Act of 1952; 

That appellee’s continuous residence in a for- 
eign state was voluntary; 

That appellant was not estopped from assert- 
ing appellee’s expatriation under Section 352 
(a)(2) of the Immigration and N ationality Act 
of 1952. 


SUMMARY OF ARGUMENT 


I 


The District Court was without jurisdiction to entertain 
appellee’s action for a declaratory judgment brought from 
abroad. While section 360(a) of the Immigration and Na- 
tionality Act of 1952 makes the declaratory remedy avail- 
able to citizenship claimants within the United States, citi- 
zenship claimants abroad must follow the certificate of 
identity procedure provided by sections 360(b) and (ec). 
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Appellee not having followed that procedure, the District 
Court was without jurisdiction. 


I 


Section 352(a)(2) of the Immigration and Nationality 
Act of 1952, under which appellee expatriated herself, is 
constitutional. This Court so held its predecessor—section 
404 of the Nationality Act of 1940—in Lapides v. Clark, 
85 U.S. App. D.C. 101, 176 F.2d 619, cert. denied, 338 US. 
860 (1949). That decision applies with equal force to the 
successor provision here in issue. The constitutionality 
of section 352(a)(2) is also established by the Supreme 
Court decision in Perez v. Brownell, 356 U.S. 44 (1958). 


Til 


Appellee’s foreign residence was continuous within the 
meaning of section 352(a)(2). To break the continuity of 
a residence abroad, a residence must be established in the 
United States. Appellee lives in Italy with her Italian 
husband who is unable to come to this country. Her two 
trips here—made alone and totalling less than ninety days 
—were taken up with activities in furtherance of her hus- 
band’s and her own interests in Italy. Her residence re- 
mained in Italy with her husband. 


IV 


Appellee’s residence abroad was voluntary. She was 
free at all times to return to the United States. Her hus- 
band’s inability to obtain a visa does not constitute duress. 


Vv 


Appellee is not entitled to the exemption provided by 
section 354(2)(C). She was not possessed of a valid, un- 
expired passport or other valid document issued by the 
Secretary of State when she made her claim to the exemp- 
tion. Her residence abroad was not temporary. Nor was 
it for the purpose of engaging in activities within the 
meaning of section 354(2)(C); rather, she was living 
abroad in order to be with her husband. More important, 
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the executive determination that her activities were not 
such as to be directly and substantially beneficial to the 
interests of the United States is conclusive. 


vI 


Appellant is not estopped from asserting that appellee 
expatriated herself under Section 352(a)(2). Appellee’s 
1956 passport application not only failed to point out, but 
indeed concealed, the possibility that she would stay abroad 
long enough to become subject to section 352(a)(2). There 
was accordingly no occasion for anyone in the State De- 
partment even to consider warning her of possible appli- 
cation of the section. Moreover, appellee had actual notice 
of the provisions of section 352(a)(2). And she waited 
until twelve days after her passport expired in 1958 before 
she applied for a new one. Had she made timely appli- 
cation, as she did in 1956, she could have learned of the 
impending application of section 352(a)(2) and returned 
to this country in time to avoid it. 


ARGUMENT 


I 


The District Court Was Without Jurisdiction To Entertain This 
Declaratory Action From Abroad 


The jurisdictional question presented on this appeal con- 
cerns the identification, not existence, of appellee’s remedy. 
She plainly has been denied a right or privilege of na- 
tionality on the ground that she is not a national of the 
United States. She equally plainly has a remedy. That 
remedy lies under section 360 of the Immigration and 
Nationality Act of 1952, which provides: 


‘*(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
States and is denied such right or privilege by any 
department or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 


provisions of section 2201 of title 28, United States 
Code, against the head of such department or inde- 
pendent agency for a judgment declaring him to be 
a national of the United States, except that no such 
action may be instituted in any case if the issue of 
such person’s status as a national of the United States 
(1) arose by reason of, or in connection with any ex- 
clusion proceeding under the provisions of this or any 
other act, or (2) is in issue in any such exclusion pro- 
ceeding. .. . 

‘‘(b) If any person who is not within the United 
States claims a right or privilege as a national of the 
United States and is denied such right or privilege 
by any department or independent agency, or official 
thereof, upon the ground that he is not a national of 
the United States, such person may make application 
to a diplomatic or consular officer of the United States 
in the foreign country in which he is residing for a 
certificate of identity for the purpose of traveling to 
a port of entry in the United States and applying for 
admission. .. . 

‘“(¢) A person who has been issued a certificate of 
identity under the provisions of subsection (b), and 
while in possession thereof, may apply for admission 
to the United States at any port of entry, and shall 
be subject to all the provisions of this Act relating 
to the conduct of proceedings involving aliens seeking 
admission to the United States, A final determination 
by the Attorney General that any such person is not 
entitled to admission to the United States shall be 
subject to review by any court of competent juris- 
diction in habeas corpus proceedings and not other- 
wise... .’’ 66 Stat. 273, 8 U.S.C. § 1503. 


Appellee’s remedy is in the certificate of identity pro- 
cedure provided by subsections (b) and (c), not in an action 
for declaratory judgment. 

The distinction section 360 draws between persons within 
the United States and persons abroad could not be more 
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clear. Persons within the United States may bring @ 
declaratory action. Persons abroad, on the other hand, 
are to apply for a certificate of identity and then for ad- 
mission. Through channelling persons abroad into the 
certificate of identity procedure, section 360 “require[s] 
that the determination of the nationality of such person 
shall be made in accordance with the normal immigration 
procedures. These procedures include review by habeas 
corpus proceedings where the issue of the nationality status 
of the person can be properly adjudicated.’’ S. Rept. No. 
1137, 82d Cong., 2d Sess., p. 50. 

Despite the plain limitation of declaratory actions to 
persons within the United States and the correlative speci- 
fication of the certificate of identity procedure for persons 
abroad, the lower court allowed appellee—who never even 
attempted to obtain a certificate of identity—to maintain 
this declaratory action from abroad. The District Court 
has similarly ruled in Schneider v. Herter (No. 324-60, 
unreported—decided August 17, 1960), now pending in this 
Court, Nos. 15,959 and 16,002, and in Tom Mung Ngow v. 
Dulles, 122 F. Supp. 709 (D.D.C. 1954), cited with ap- 
proval, Grauert v. Dulles, 133 F. Supp. 836 (D.D.C. 1955), 
aff’d on other grounds, 99 U.S. App. D.C. 240, 239 F.2d 
60 (1956), cert. denied, 353 U.S. 917 (1957). And a statu- 
tory three-judge court composed of Circuit Judge Edger- 
ton and District Judges Tamm and Matthews made the 
same ruling in Cort v. Herter, No. 868-60, decided October 
11, 1960, now pending before the Supreme Court, No. 567. 

On the other hand, the District Court ruled in D’ Argento 
y. Dulles, 113 F. Supp. 933 (D.D.C. 1953), that a person 
abroad could not bring a declaratory action but had to 
follow the certificate of identity procedure. Square hold- 
ings to the same effect abound in other Districts. E.g. 
Sato v. Dulles, 183 F. Supp. 306 (D. Hawaii 1958), aff’d 
per cur., May 5, 1960 (9th Cir.—unreported) ; Fusae Yama- 
mato v. Dulles, 16 F.R.D. 195 (D. Hawaii 1954); Avina v. 
Brownell, 112 F. Supp. 15 (S.D. Tex. 1953). Indeed, it 
has even been held that a citizenship claimant in this coun- 
try on a temporary visa issued on a foreign passport is 


not within the United States for purposes of section 360 
and hence cannot bring a declaratory action. Basma Abed 
Harake v. Dulles, 158 F. Supp 413 (E.D. Mich. 1958) ; 
Ferretti v. Dulles, 150 F. Supp. 632 (E.D.N.Y. 1957), af’d., 
246 F.2d 544 (2d Cir. 1957) ; Ficano v. Dulles, 151 F. Supp. 
650 (E.D.N.Y. 1954). 

Quite apart from the question whether section 360 pre- 
cludes all other forms of review for persons outside the 
United States, there is considerable doubt that any juris- 
dictional base exists for the declaratory action appellee 
has attempted from abroad. To be sure, she could have 
brought her action under the predecessor statute, section 
503 of the Nationality Act of 1940, which provided: 


“Tf any person who claims a right or privilege 
as a national of the United States is denied such 
right or privilege by any Department or agency, or 
executive official thereof, upon the ground that he is 
not a national of the United States, such person, re- 
gardless of whether he is within the United States 
or abroad, may institute an action against the head 
of such Department or agency in the District Court 
of the United States for the District of Columbia or 
in the district court of the United States for the dis- 
trict in which such person claims a permanent resi- 
dence for a judgment declaring him to be a national 
of the United States.”’ 54 Stat. 1171, 8 U.S.C. § 903. 


But as this Court noted in Frank v. Rogers, 102 U.S. App. 
D.C. 367, 253 F.2d 889 (1958), the principal aim of section 
503 was to aid persons outside the United States. In its 
absence, there was no authority for a declaratory action 
by a citizenship claimant abroad. Research has not pro- 
duced a case in which such an action was even attempted 
prior to the effective date of section 503. Perkins v. Elg, 
307 U.S. 325 (1939), did allow a pre-section 503 declaratory 
action by a citizenship claimant within the United States. 
And McGrath v. Kristensen, 340 U.S. 162 (1950), found 
general grants of jurisdiction and the Declaratory Judg- 
ment Act to support an action by an alien who did not 


claim citizenship under section 503 but who also was within 
the United States. 

These cases simply demonstrate the difference between 
persons abroad and persons within the United States. In 
Brownell v. Tom We Shung, 352 U.S. 180 (1956), for fur- 
ther example, the Supreme Court sustained declaratory 
jurisdiction under section 10 of the Administrative Pro- 
cedure Act for an alien here contesting an exclusion order. 
The Court was careful to point out, however: 


“We do not suggest, of course, that an alien who has 
never presented himself at the borders of this country 
may avail himself of the declaratory judgment action 
by bringing the action from abroad.”’ Id., at 184, n. 3. 


A similar distinction has long prevailed between citizen- 
ship claimants abroad and those within this country. Com- 
pare Tang Tun v. Edsell, 223 U.S. 673 (1912), and United 
States v. Ju Toy, 198 US. 253 (1905), with Ng Fung Ho 
vy. White, 259 U.S. 276 (1922). In Ng Fung Ho, the Court 
ruled: 


‘They insist that, since they claim to be citizens, Con- 
gress was without power to authorize their deportation 
by executive order. If at the time of the arrest they 
had been in legal contemplation without the borders 
of the United States, seeking entry, the mere fact that 
they claimed to be citizens would not have entitled 
them under the Constitution to a judicial hearing. 
United States v. Ju Toy, 198 U.S. 253; Tang Tun v. 
Edsell, 223 U-S. 673. But they were not in the position 
of persons stopped at the border when seeking to 
enter this country.’’ 259 U.S., at 282. 


Persons testifying in the hearings on the proposed Immi- 
gration and Nationality Act of 1952, including the De- 
partment of Justice, understandably considered that sec- 
tion 360 would form the sole jurisdictional base of review 
for citizenship claimants abroad. E.g. Joint Hearings be- 


fore the Subcommittees of the Committees on the Judiciary 
on S. 716, H.R. 2379, and H.R. 2816, 82d Cong., 1st Sess., 
pp. 115, 450, 721. With section 503 of the Nationality Act 
of 1940 eliminated, no other basis of jurisdiction remained. 

In any event, section 360 precludes any other form of 
review for persons outside the United States. It was en- 
acted to curb the flood of suits from abroad under section 
503. In the Northern District of California alone, 161 
cases involving only claimants of Chinese ancestry were 
filed in 1951. ‘‘By the close of business on December 24, 
1952 [the effective date of the Immigration and Nationality 
Act of 1952], there were on file in this District a total of 
716 cases. By the same date, 189 cases had been filed in 
the Southern District of California, a grand total of 905 
cases in both California Districts.”” Ly Shew v. Acheson, 
110 F. Supp. 50, 54 (N.D. Cal. 1953) (footnote omitted). 
The District Court for the Northern District of California 
“Cestimated that it will take the full time of one of the 
judges of this court 8 years to try and dispose of the cases’’ 
pending before it in 1953. Ibzd. 

On its face, section 360 manifests the fundamental pur- 
pose to preclude such suits and to require the person abroad 
to follow the certificate of identity procedure. Section 
360(a) authorizes a declaratory action by persons within 
the United States only. Section 360(b) authorizes persons 
abroad to apply for a certificate of identity for the purpose 
of applying for admission at a port of entry. And section 
360(c) caps the procedure by specifying that if the person 
is excluded review shall be by habeas corpus ‘‘and not 
otherwise.’’ 

The fundamental purpose to preclude actions from abroad 
and to require that the certificate of identity procedure 
be followed has been recognized by every Circuit Court 
of Appeals that has ruled or commented on the question. 
In Strupp v. Dulles, 258 F.2d 622 (2d Cir. 1958), the Court 
of Appeals for the Second Circuit decided that section 
360(a) conditioned the declaratory remedy only upon the 
person’s presence in the United States and did not also 
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require that the denial of the right or privilege occur in 
this country: 


“While as a matter of grammatical construction 
§1503(a) is perhaps susceptible to either of the two 
interpretations urged upon us, it seems clear that the 
purpose of the provisions was to foreclose actions by 
persons only while they were abroad and not when 
they were actually within the United States.’’ Id., 
at 624. 


Decision was thus rested on the basic aim of section 360 
to preclude declaratory actions from abroad. That the 
certificate of identity procedure must be followed has been 
held by the 9th Circuit in its per curiam affirmance of Sato 
vy. Dulles, supra, and recognized by the 5th Cireuit in 
Samaniego v. Brownell, 212 F.2d 891 (5th Cir. 1954). See 
also, Ferretti v. Dulles, 246 F.2d 944 (2d Cir. 1957). 
Legislative History confirms that the certificate of iden- 
tity procedure is exclusive. See S. Rept. No. 1137, 82d 
Cong., 2d Sess., p. 50; Besterman, Commentary on the Im- 
migration and Nationality Act,8 U.S.C.A., pp. 90-91 (1953). 
It precludes other forms of review for persons abroad. 
This Court has indicated its agreement that section 360 
precludes declaratory actions from abroad. Where section 
360 confers declaratory jurisdiction, this Court has allowed 
alternative declaratory remedies. Thus, in Frank v. 
Rogers, supra, a deportation case, section 360 allowed a 
declaratory action in the jurisdiction of the claimant’s 
residence. This Court sustained a declaratory action in- 
voking the Administrative Procedure Act in the jurisdiction 
of the Attorney General’s official residence. But where 
section 360 limits declaratory jurisdiction, this Court has 
taken a contrary approach. Wong Kay Suey v. Brownell, 
97 U.S. App. D.C. 26, 227 F.2d 41 (1955), cert. denied, 350 
U.S. 969 (1956), was a declaratory action by citizenship 
claimants following their exclusion. The question was 
whether the limitation in section 360(a) precluding declara- 
tion of issues involved in exclusion proceedings constituted 
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a bar to the action. This Court based jurisdiction on sec- 
tion 405(a), the savings clause, ruling: 


“We take §360(a) to mean that no right to have the 
issue of citizenship determined in a suit for a declara- 
tory judgment shall arise in the future, if the issue of 
citizenship arose in connection with exclusion proceed- 
ings. In view of the savings clause, we do not take 
§360(a) to mean that an existing right to sue for a 
declaratory judgment shall be cut off.’? 97 U.S. App. 
D.C., at 28, 227 F.2d, at 43. 


In the later case of Dulles v. Richter, 101 U.S. App. D.C. 
22, 246 F.2d 709 (1947), a declaratory action by a person 
abroad, jurisdiction was again bottomed on the savings 
clause. To the Secretary of State’s contention that section 
360 precluded such actions from abroad, this Court an- 
swered: ‘‘Section 360 is only applicable, however, if this 
cause of action arose after the effective date of the 1952 
Act.’? 101 U.S. App. D.C., at 23, 246 F.2d, at 710. A possi- 
bility of jurisdiction despite section 360, though argued, 
was never mentioned. 

The Supreme Court has also indicated its agreement 
that the certificate of identity procedure is exclusive. In 
Shaughnessy v. Pedreiro, 349 U.S. 48 (1958), the Court 
sustained declaratory jurisdiction under section 10 of the 
Administrative Procedure Act for an alien challenging an 
order of deportation. Had the alien claimed citizenship, sec- 
tion 360 would itself have authorized a declaratory remedy. 
Brownell v. Tom We Shung, supra, on the other hand, pre- 
sented a situation in which section 360 would not have 
allowed the declaratory remedy. Upholding a declaratory 
action, limited in scope to that available in habeas corpus, 
the Court ruled: 


‘“Admittedly, excluded aliens may test the order of 
their exclusion by habeas corpus. Citizenship claim- 
ants who hold ‘certificates of identity’ are required by 
§ 360(c) of the 1952 Act to test the validity of their 
exclusion by habeas corpus only. Respondent here 
neither claims citizenship nor did he hold a certificate 


16 


of identity, and § 360(c) has no bearing on this case.”’ 
352 U.S., at 183 (footnote omitted). 


The force of section 360(c)—the capstone of the certificate 
of identity procedure—was thus recognized. 

The fundamental distinction section 360 draws between 
persons within the United States and persons abroad—ex- 
pressed in subsection (a)’s confining of the declaratory 
remedy to citizenship claimants within the United States 
and subsections (b) and (c)s’ correlative specification of 
the certificate of identity procedure for citizenship claim- 
ants abroad—shold be recognized in this case. Appellee 
not having followed the procedure outlined for persons in 
her position, the District Court was without jurisdiction. 


I 


Section 352(a) (2), Under Which Appellee Expatriated Her- 
self, Is Constitutional 


In addition to asserting that appellee’s expatriation 
violated the Constitution, the complaint in this case set 
forth four non-constitutional grounds in alleged support 
of its claim for relief: that appellee’s residence abroad 
was not continuous within the meaning of section 352(a) (2), 
that appellee was entitled to the exemption provided by 
section 354(2)(C), that the foreign residence was invol- 
untary, and that appellant was estopped from asserting ex- 
patriation. The District Court disposed of the case on the 
ground that appellee’s residence in Italy was not contin- 
nous. On the constitutional question, it stated that it would 
follow Judge Matthews’ prior ruling denying a three-judge 
court for insubstantiality, and ‘‘added that even if [it] 
felt free to consider the matter de novo, [it] would arrive 
at the same conclusion as that reached by Judge Matthews”’ 
(J.A. 58). It did not reach the remaining non-constitu- 
tional contentions. They were all tendered, however, by 
appellee’s motion for summary judgment and by appellant’s 
cross motion. Appellee put forth her entire case for each 
of her contentions. As a result, none of them constitutes 
“6a new issue as to which the opposite party had no oppor- 


17 


tunity to present a defense before the trial court.’? Foun- 
tain v. Filson, 336 U.S. 681 (1949). See also, Eider v. Bran- 
nan, 87 U.S. App. D.C. 117, 184 F.2d 219 (1950). And 
since on the undisputed facts all of them should have been 
resolved against appellee, the constitutional question is 
ripe for adjudication. 

Section 352(a) (2) is a Congressional answer to the prob- 
lems which this country has experienced from naturalized 
citizens living abroad. The solution—expatriation of 
naturalized citizens who have a continuous residence for 
five years in a foreign state—was previously codified in 
section 404 of the Nationality Act of 1940, 54 Stat. 1170, 
8 U.S.C. § 804. The constitutionality of that predecessor 
provision was sustained in Lapides v. Clark, 85 U.S. App. 
D.C. 101, 176 F.2d 619, cert. denied, 338 US. 860 (1949). 
That decision applies with equal force to the successor here 
in issue. The recent Supreme Court decision in Perez v. 
Brownell, 356 U.S. 44 (1958), also establishes the consti- 
tutionality of section 352(a) (2). 

Section 352(a)(2) does not apply to native-born citizens. 
It discriminates between citizens by birth and citizens by 
naturalization. But it is not thereby rendered unconsti- 
tutional. The Constitution itself discriminates between 
native-born and naturalized citizens. As was pointed out 
in Knauer v. United States, 328 U.S. 654, 658 (1946) : 


“Citizenship obtained through naturalization is not a 
second-class citizenship. It has been said that citizen- 
ship carries with it all of the rights and prerogatives of 
citizenship obtained by birth in this country ‘save that 
of eligibility to the Presidency.’ Luria v. United 
States, 231 U.S. 9, 22. There are other exceptions 
of a limited character.* 


3Thus a naturalized citizen must wait seven years before 
he is eligible to sit in the house (Article I, § 2) and nine 
years before he can enter the Senate. Article I, § 3. Fur- 
thermore, a naturalized citizen may lose his American citizen- 
ship by residing abroad for stated periods. §$ 404-406. Na- 
tionality Act of 1940, 54 Stat. 1137, 1170, 8 U.S.C. §§ 804-806. 
See Perkins v. Elg, 307 U.S. 325, 329.” (emphasis added). 
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This apparent approval of the predecessor section 404 was 
given in the face of a dissenting opinion that strongly de- 
nounced denaturalization as creating a second-class citizen- 
ship. 328 U.S., at 675. 

That section 352(a)(2) does not apply to native-born 
citizens is of itself without significance. It is fundamental 
that, 


‘a state may classify with reference to the evil to 
be prevented, and that if the class discriminated 
against is or reasonably might be considered to define 
those from whom the evil mainly is to be feared, it 
properly may be picked out. A lack of abstract 
symmetry does not matter. The question is a practical 
one, dependent upon experience. The demand for sym- 
metry ignores the specific difference that experience 
is supposed to have shown to mark the class... . The 
state ‘may direct its law against what it deems the 
evil as it actually exists without covering the whole 
field of possible abuses.’ Central Lumber Co. v. South 
Dakota, 226 U.S. 157, 160, 57 L.ed 164, 169, 33 Sup. 
Ct. Rep. 66; Rosenthal v. New York, 226 U.S. 260, 270, 
57 L.ed 212, 216, 33 Sup. Ct. Rep. 27; L’Hote v. New 
Orleans, 177 U.S. 587, 44 L.ed 899, 20 Sup. Ct. Rep. 
788.°? Patsone v. Pennsylvania, 232 U.S. 138, 144 
(1914). See Bolling v. Sharpe, 347 U.S. 497 (1953). 


Section 352(a)(2) concerns a problem which experience 
has shown particularly with naturalized citizens who live 
abroad and which is well within the foreign affairs power 
of Congress to prevent. ‘The termination of citizenship 
terminates the problem.’? Perez v. Brownell, supra, at 60. 

Consideration of the problem to which section 352(a) (2) 
is addressed manifests both that Congress had power to 
withdraw nationality from persons like appellee and that 
the discrimination between native-born and naturalized 
citizens is proper. The examination of expatriation in 
Perez v. Brownell, supra, began: 


“Statutory expatriation, as a response to problems 
of international relations, was first introduced just a 


19 


half century ago. Long before that, however, serious 
friction between the United States and other nations 
had stirred consideration of modes of dealing with the 
difficulties that arose out of the conflicting claims to 
the allegiance of foreign-born persons naturalized in 
the United States, particularly when they returned 
to the country of their origin.’’ 356 USS., at 48. 


The Court went on to sustain under the foreign affairs 
power expatriation of a native-born citizen for voting in 
a foreign election. Its analysis significantly began with 
the above recognition that naturalized citizens abroad 
caused peculiar difficulties in the area of foreign relations. 
The naturalized citizen abroad may become a member of 
a foreign community, accept its privileges yet seek to avoid 
the obligations by invoking his United States citizenship. 
The United States has long and often been subjected to 
claims by naturalized citizens residing abroad whose cit- 
izenship has no explanation beyond the desire to enjoy 
American diplomatic protections. Borchard, Diplomatic 
Protection of Citizens Abroad, 461, 529-531, 538, 552, 701 
(1915). The foreign government, however, may consider 
the naturalized citizen insufficiently tied to this country to 
justify his assertion of American citizenship. It has a 
right to do so, and indecd to resist claims on his behalf by 
the naturalizing state, as a matter of international law. 
Nottebohm Case (Liechtenstein v. Guatemala), Interna- 
tional Court of Justice, Judgment of April 6, 1955, 1955 
International Law Reports 349 (Lauterpacht 1958). 
Foreign laws relating to the loss and acquisition of na- 
tionality present a further complication. ‘‘If a Swiss 
citizen,’’ for example, ‘‘renounces Swiss allegiance in the 
manner prescribed by Swiss law, and his renunciation is 
accepted, his naturalization in another country is recog- 
nized. Without such acceptance, however, he is considered 
to retain Swiss citizenship, which is held to descend from 
generation to generation.”” When you go abroad, Infor- 
mation for Bearers of Passports, Passport Office, Depart- 
ment of State, p. 95, (State Dept. Pub. 6177, released Feb. 
1956) (footnote omitted). Similar laws prevailed when 
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appellee was issued her latest passport and the cited booklet 
in at least Egypt, Great Britain, Iran, Lebanon, Syria, 
Turkey, and Yugoslavia. Id., at 58, 68, 71-72, 80, 98-100, 
104. The current booklet adds Greece. When you go abroad, 
Information for Bearers of Passports, Passport Office, De- 
partment of State, p. 71 (State Dept. Pub. 6665, released 
Sept. 1958). Eligibility to American citizenship by natural- 
ization does not, however, depend upon compliance with 
such foreign laws. The result is that persons properly 
naturalized under our laws may be considered by their 
native countries as never having lost their original cit- 
izenship nor obtained American citizenship. The foreign 
state in which a naturalized citizen resides will conse- 
quently have to make its determination whether or not 
to recognize American citizenship in a context in which 
the state of original nationality may well accord no sig- 
nificance whatever to the naturalization. 

“The tie which binds the naturalized citizen to his 
adopted country has always been recognized as more easily 
dissoluble than that which binds the native citizen to his 
country.’’ Borchard, supra, @ . Many nations accord- 
ingly confine their expatriation laws to naturalized citizens. 
See Trop v. Dulles, 356 U.S. 86, 114, 126 (1958) (dissenting 
opinion). 

To avoid the friction and potential friction inevitably 
attending the continued residence of naturalized citizens 
abroad, Congress enacted the legislation challenged in this 
ease. In Lapides v. Clark, supra, 85 U.S. App. D.C., at 
103, 176 F.2d, at 621, this Court found of the predecessor 
section 404: 


“The history of Section 804 [404] accounts for its 
application to naturalized citizens only. It reveals a 
recognition by Congress of the need for legislation to 
lessen friction with foreign governments growing out 
of disputes as to the nationality of our naturalized cit- 
izens and their offspring residing for prolonged pe- 
riods in foreign lands. See Hearings before Committee 
on Immigration and Naturalization on H.R. 6127 Su- 
perseded by TLR. 9980, 76th Cong., 1st sess., 134-135, 
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139-141, 407-409, (1940); Sen. Rep. No. 2150, 76th 
Cong., 3d Sess. 4 (1940); 86 Cong. Rec. 11948, 11949 
(1940); also Excerpts, Appellees’ Brief, page 18.’’ 


Quite apart from the fact that naturalization has always 
had at its heart an intention to reside permanently in the 
United States, Luria v. United States, 231 U.S. 9 (1913), 
section 352(a)(2) and its predecessor are aimed at the 
avoidance of embarrasing international frictions, frictions 
that are pregnant in such ordinary matters as liability to 
taxation, administration of decedents’ estates, and respon- 
sibility for persons who become public charges. 

Section 352(a)(2) is plainly ‘‘a means of solving inter- 
national problems,’’ Trop v. Dulles, supra, at 97. It is in 
no sense penal. Its constitutionality is established by Perez 
v. Brownell, supra, and Lapides v. Clark, supra. 

Under international law, 


‘“ According to the practice of States, to arbitral and 
judicial decisions and to the opinions of writers, na- 
tionality is a legal bond having as its basis a social 
fact of attachment, a genuine connection of existence, 
interests and sentiments, together with the existence of 
reciprocal rights and duties. It may be said to con- 
stitute the juridical expression of the fact that the 
individual upon whom it is conferred, either directly 
by the law or as the result of an act of the authorities, 
is in fact more clearly connected with the population 
of the State conferring nationality than with that of 
any other State.’’ Nottebohm Case (Liechtenstein v. 
Guatemala) (Second Phase), supra, at 360. 


Appellee has chosen to remain in Italy with her Italian 
husband who cannot come to this country. Under municipal 
law as provided by section 352(a)(2), that choice has 
worked her expatriation. She is in ‘‘a condiiton voluntarily 
entered into, with notice of the consequences.’’ Mackenzie 
v. Hare, 239 U.S. 299, 312 (1915). See also Savorgnan v. 
United States, 338 U.S. 491 (1950). Her loss of nationality 
is plainly constitutional. 
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Appellee’s Foreign Residence Was Continuous Within The 
Meaning Of Section 352(a) (2) 


Section 352(a)(2) is concerned with the naturalized cit- 
izen living abroad. It is a Congressional determination 
that expatriation should follow five years’ continuous res- 
idence. Appellee has been living in Italy with her Italian 
husband since 1953. The undisputed facts ineseapably bring 
her within the section. 

The holding below that appellee’s residence was not con- 
tinuous under the statute effectively abrogates section 
352(a)(2) and the Congressional judgment it embodies. 
If periodic returns to this country, not effecting a change 
of residence and made while the naturalized citizen lives 
abroad, render it inapplicable, the section can have little, 
if any, application. Appellee’s two visits here—totalling 
less than ninety days—constitute no more. 

Undeniably, appellee had a residence abroad within the 
meaning of section 352(a)(2). Residence for purposes of 
that section is defined by section 101(a) (33), which in turn 
is a ‘“‘codification”’ (S. Rept. No. 1137, 82d Cong., 2d Sess., 
pp. 4-5) of the Supreme Court decision in Savorgnan v. 
United States, 338 U.S. 491, 505-506 (1950) (footnote 
omitted), that: 


“« the issue is not what ber intent was on leaving 
the United States, nor whether, at any later time, it 
was her intent to have a permanent residence abroad 
or to have a residence in the United States. The issue 
is only whether she did, at any time between July, 1941, 
and November, 1945, in fact ‘reside’ abroad. The test 
of such ‘residence’ is whether, at any time during 
that period, she did, in fact, have a ‘principal dwelling 
place’ or ‘place of general abode’ abroad. She testified 
that, from 1941 to 1945, she lived with her husband and 
his family in Rome, except for six months’ internment 
in Salzburg, Germany. Whatever may have been her 
reasons, wishes or intent, her principal dwelling place 
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was in fact with her husband in Rome where he was 
serving in his Foreign Ministry. Her intent as to her 
‘domicile’ or as to her ‘permanent residence,’ as dis- 
tinguished from her actual ‘residence,’ ‘principal 
dwelling place,’ and ‘place of abode,’ is not material. 
She expatriated herself under the laws of the United 
States by her naturalization as an Italian citizen fol- 
lowed by her residence abroad.”’ 


It is, and can only be, undisputed that appellee’s residence 
abroad satisfies this definition. 

Section 352(a)(2) also requires that the residence be 
continuous, thus assuring that the focus is persons who live, 
not sojourn, abroad. Absent such a requirement, the section 
would apply to persons who over an extended period of 
time acquired independent foreign residences totalling 
five years. In the course of a thirty or forty year period, 
for example, a naturalized citizen could well amass five 
widely separated residences abroad of a year or more each. 
The requirement of continuous residence understandably 
serves to exclude such persons from the section. 


Continuous residence accordingly is not a declaration of 
inapplicability to persons who live abroad and make peri- 
odic trips to the United States. In definition, section 
101(a) (33) provides: 


“The term ‘residence’ means the place of general 
abode; the place of general abode of a person means 
his principal, actual dwelling place in fact, without 
regard to intent. Residence shall be considered con- 
tinuous for the purposes of sections 350 and 352 of 
title III where there is a continuity of stay but not 
necessarily an uninterrupted physical presence in a 
foreign state or states or outside the United States.”’ 
66 Stat. 166, 8 U.S.C. § 1101(a) (33). 


The definition of continuous was purposefully adopted: 


“As section 404 of the Nationality Act is now 
worded, a naturalized citizen loses his American cit- 
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izenship if he resides continuously for 3 years in the 
territory of a foreign state of which he was formerly 
a national or in which the place of his birth is situated, 
or if he resides continuously for 5 years in any other 
foreign state. The difficulties of applying the ‘con- 
tinuous residence’ restriction in the present law against 
such nationals who have taken up foreign residence 
arise from the fact that such nationals break the con- 
tinuity of their foreign residence by short trips to an- 
other foreign country, or by a short visit to the United 
States. The subcommittee therefore recommends that 
residence in such cases shall be considered continuous 
where there is a continuity of stay, but not necessarily 
an uninterrupted physical presence, in a foreign state 
or states or outside the Untied States.”’ S. Rept. No. 
1515, 81st Cong., 2d Sess., pp. 766-767. 


The continuity of residence abroad is not broken simply by 
periodic returns to this country. 

To break the continuity of a foreign residence, the person 
must establish a residence in this country. The length of 
stay here is admittedly not determinative. What is decisive 
is whether or not the return to the United States has con- 
stituted this country the person’s residence with the mean- 
ing of section 352(a)(2). Garlasco v. Dulles, 243 F.2d 679 
(2d Cir. 1957). 

Appellee’s two returns to the United States plainly did 
not constitute this country her ‘‘principal dwelling place’’ 
or ‘‘place of general abode.’’ Her first return—from 
February 2, 1956 to April 21, 1956—was, according to her 
own affidavit, characterized by efforts in furtherance of her 
husband’s and her own interests in Italy. She ‘‘attended 
courses at the University of California, and did research 
there in American theater and literature, especially to help 
my husband with lectures he was giving on American 
theater at the Rome University.’’ She ‘‘sought and secured 
the assistance of American commercial and artistic organ- 
izations in my husband’s research on the American theater 
and in our proposed Foundation of Italian-American 
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Theatre Art Center in Rome.’’ She also stayed with her 
parents and worked in a book shop. (J.A. 74.) These 
activities, geared as they are to a return to Italy, can hardly 
serve to constitute the United States a principal dwelling 
place or place of general abode. Her second return to this 
country—from October 31, 1957 to November 24, 1957— 
was also taken up with efforts to promote Italian interests 
(J.A. 77). Both visits, moreover, were made by appellee 
alone. Her husband, denied a visa, remained in Italy. So 
did her residence. 

That the United States did not become appellee’s resi- 
dence is further shown by the contrast of the facts in this 
case with those in cases in which the naturalized citizen was 
held to have broken continuity of residence abroad. In 
Strupp v. Herter, 180 F.Supp. 440 (S.D.N.Y. 1960), on 
which the District Court heavily relied, the plaintiff was 


‘ta bachelor, born in Germany June 13, 1882, who en- 
tered the United States for permanent residence in 
1914. He immediately became engaged in the private 
banking business in New York and, starting in 1915, 
became expert in the economic affairs of South 
America. Thereafter he spent much time in South 
America on business. He was naturalized as a citizen 
of the United States by order of this court on November 
26, 1928.’’ Id., at 441. 


The foreign residence there in issue took place in Argentina 
and in Uruguay. During the five-year period, plaintiff re- 
turned to the United States three times, ‘‘for about 3% 
months in the second year, fy about 2 months in the fourth 
year, and for about 6 months in the fifth year.’’ Id., at 443. 
He did not own a home in either Argentina or Uruguay, nor 
in the United States. When he returned to the United 
States, where he kept 80% of his cash and securities, it 
became his principal dwelling place. For this bachelor, 
home was wherever he was living. Again, in Talbot v. 
Acheson, 110 F.Supp. 182 (D.D.C. 1951), the plaintiff 
contracted to work for the Government of Ethiopia for two 
years. Upon expiration of the contract, he returned to the 
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United States. Unable to find employment in this country, 
he again contracted with Ethiopia, this time for three years, 
and left the United States some four months after his re- 
turn. At all times while in Ethiopia, he paid rent, utilities 
and certain other expenses on an apartment in this country. 
He established his principal dwelling place in the United 
States when he returned here after the first contract had 
expired. Similarly, the plaintiff in Garlasco v. Dulles, 
supra, established a principal dwelling place in the United 
States, where he had lived for some forty-five years, when 
he returned with his wife for a two and one-half month 
period. Appellee, whose two brief visits here were taken 
up with the furtherance of interests in Italy, and whose 
husband remained in Italy where the two lived together, 
is totally unlike these plaintiffs. 

The undisputed facts show that appellee’s residence 
abroad was continuous within the meaning of section 
352(a)(2). If trips like hers could break continuity, the 
statute would be reduced to a nullity. 


IV 
Appellee’s Residence Abroad Was Voluntary 


The issue of voluntariness in this case stems from par- 
agraph 16 of the complaint: 


“Plaintiff has always intended and still does intend 
to return to the United States with her husband for 
permanent residence and she was prevented from doing 
so by virtue of a delay in the issuance of a United 
States visa to him’’ (J.A. 38). 


The delay thus cited followed upon the denial of a visa 
some four years prior to the date appellee expatriated her- 
self, as her affidavit makes clear (J.A. 73-74). If such con- 
siderations make appellee’s residence abroad involuntary, 
she plainly is not expatriated. See Nishikawa v. Dulles, 
356 U.S. 129 (1958). It is clear, however, that appellee’s 
foreign residence was voluntary. 

Duress admittedly is not confined to physical coercion. 
A person may be forced to accept employment with a 


foreign government, for example, as a matter of economic 
necessity. In such circumstances, the employment would 
not constitute a voluntary basis for expatriation. E.g. Stipa 
v. Dulles, 233 F.2d 551 (3d Cir. 1956) ; Insogna v. Dulles, 
116 F.Supp. 473 (D.D.C. 1953). Or, indeed, a person may 
be compelled by the ‘‘duress of devotion.”’ Mendelsohn v. 
Dulles, 93 U.S. App. D.C. 93, 95, 207 F.2d 37, 39 (1953). 

But residence abroad to remain with a spouse is involun- 
tary only when the spouse is seriously ill. Involuntariness 
lies in ‘‘those natural impulses which imperatively require 
a husband’s continued presence with his wife who lies 
seriously ill.’’ Ibid. See also U nited States v. Karahalias, 
205 F.2d 331 (2d Cir. 1953). The same rule applies, of 
course, when it is a parent who is ill and needs attention. 
Ryckman v. Acheson, 106 F.Supp. 739 (S.D. Tex. 1952). 
In the instant case, there is no question of illness. 

Rather, appellee’s contention is that she was ‘‘forced”’ 
to remain in Italy with her husband because he was un- 
able to obtain a visa. The argument overlooks the fact 
that appellee managed to make two visits to this country 
without him and is, in any event, plainly unmeritorious. 
Appellee presumably would not argue that her residence 
was involuntary if her husband were free to come to this 
country. Such reasoning has properly been termed ‘‘spe- 
cious.’ Rosasco v. Brownell, 163 F.Supp. 45, 58 (E.D.N.Y. 
1958). See also Scibilia v. Dulles, 141 F.Supp. 47 (E.D.N.Y. 
1956). And her husband’s inability to obtain a visa cer- 
tainly cannot serve to substantiate her contention. Other- 
wise, expatriation would attend persons married to aliens 
who were welcome in the United States but not persons 
married to aliens whom this country determined to be too 
undesirable to admit. The patent incongruity of such a 
result belies appellee’s contention. 

Finally, appellee’s alleged intent to return to this coun- 
try for permanent residence is irrelevant, as Savorgnan 
v. United States, 338 U.S. 491 (1950), holds. ‘‘A person 
cannot avoid the consequences which Congress has attached 
to his overt acts by claiming ignorance of the law or a con- 
trary intention on his own part in performing those acts, 
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even though loss of citizenship is the result.”’ Acheson v. 
Wohlmuth, 90 U.S. App. D.C. 375, 380, 196 F.2d 866, 871 
(1952). 


v 


Appellee Is Not Entitled To The Exemption Provided By 
Section 354(2) (C) 


Section 354(2)(C) of the Immigration and Nationality 
Act of 1952 exempts from section 352 a person, 


‘‘who has established to the satisfaction of the Secre- 
tary of State, as evidenced by possession of a valid 
unexpired United States passport or other valid docu- 
ment issued by the Secretary of State, that his resi- 
dence is temporarily outside of the United States for 
the purpose of . .. (C) engaging in such work or 
activities, under such unique or unusual circumstances, 
as may be determined by the Secretary of State to 
be directly and substantially beneficial to the interests 
of the United States;...’’ 66 Stat. 271, 8 U.S.C. § 1486. 


Appellee contends that she is entitled to this exemption. 
The Board of Review on the Loss of Nationality, how- 
ever, held the exemption unavailable: 


“It cannot be said that Mrs. Guerrieri has been resid- 
ing outside of the United States principally for the pur- 
pose of carrying on the activities in which she has been 
engaged. On the contrary it appears that she has 
been residing abroad principally to reside with her 
alien husband. While her activities may have been 
indirectly and to a limited degree beneficial to the 
interest of the United States, the Board does not find 
that such activities have been directly and substan- 
tially beneficial to the interest of this country.’’ (J.A. 
66). 


This determination properly concludes appellee’s claim. 
Appellee plainly does not meet the requirements of the 
exemption. Having waited until her current passport ex- 
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pired before she executed the application that was rejected 
on the ground of expatriation, appellee was not possessed 
of a valid, unexpired passport or other valid document is- 
sued by the Secretary of State when she made her claim 
to exemption. Her residence abroad was not temporary. 
And her purpose in living abroad was not to engage in 
work or activities within the meaning of the exemption, 
but rather to be with her husband who was unable to come 
to this country. Her contentions about voluntariness dem- 
onstrate as much. 

More important, the determination that appellee’s activi- 
ties were not such as to be directly and substantially bene- 
ficial to the interests of the United States is not subject to 
challenge. This determination is plainly a political one, to 
be made within the State Department; for, 


“‘the very nature of executive decisions as to foreign 
policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political 
departments of the government, Executive and Legis- 
lative. They are delicate, complex, and involve large 
elements of prophecy. They are and should be under- 
taken only by those directly responsible to the people 
whose welfare they advance or imperil. They are 
decisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has 
long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry.”’ 
Chicago & Southern Air Line, Inc. v. Waterman, 333 
U.S. 103, 111 (1948). 


Whether and to what extent activities by naturalized citi- 
zens abroad are beneficial to the interests of the United 
States, are plainly questions of this kind. The executive 
determination here made is conclusive. 


1Section 352(b) (2) of the 1952 Act excludes from the quantum 
of residence those periods of time during which “the person had 
his residence abroad solely or principally for a reason or purpose” 
within section 354. 
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VI 


Appellant Is Not Estopped From Asserting That Appellee Ex- 
patriated Herself Under Section 352 (a) (2) 


Appellee’s final contention is that appellant is estopped 
from asserting expatriation under section 352(a)(2). Dur- 
ing her first trip to the United States, appellee applied 
for a new passport. She was issued a passport of standard 
duration, two years, on April 2, 1956. She argues that 
she was not then warned about the possibility of expatria- 
tion and that the issuance of a passport valid until April 
2, 1958, without such warning estops appellant from as- 
serting expatriation as of March 21, 1958. 

This argument simply cannot stand on the undisputed 
facts. Appellee ‘‘not only had constructive notice of the 
provisions of Section 352 but had actual notice on the in- 
side cover of her passport and in the pamphlet ‘When 
You Go Abroad’ which was then sent out with all pass- 
ports’’ (J.A. 66-67). There was, moreover, absolutely no 
basis for anyone in the State Department even to consider 
warning appellee about possible application of section 352. 
In her passport application, she stated that her permanent 
residence was in Los Angeles, California, that her hus- 
band was then residing in Italy, and that she desired to 
go abroad for the purpose of a visit. These representa- 
tions plainly conveyed that appellee was living here, not 
in Italy, and that she would continue to live here even if 
her husband remained in Italy. More important, appellee 
stated in her passport application that her proposed stay 
abroad was six months. A statement of intention to spend 
six months abroad hardly presents the State Department 
with an occasion to contemplate, much less warn about, a 
possibility that depends on continued residence abroad for 
almost two more years. 


Appellee’s contention about estoppel accordingly must 
fall. An estoppel argument may have some force when 
the passport issued is valid far beyond the period of ex- 
patriating residence and based upon the applicant’s express 
statement of intention to remain abroad throughout and 
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beyond that period, as in Gay v. Brownell, 120 F.Supp. 319 
(D.P.R. 1954). Also contrast Moser v. United States, 341 
US. 41 (1951), with Ceballos v. Shaughnessy, 352 U.S. 599 
(1957). It can have no force in case like the instant, where 
the representations of the applicant not only fail to point 
out, but actually conceal, the possibility of expatriation. 

Finally, appellee waited until twelve days after her 
passport had expired before she applied for the new one 
which was refused on the ground she had expatriated her- 
self. Had she made timely application, she could have 
learned of her impending expatriation and returned to the 
United States to avoid it. In 1956, she applied for a renewal 
sufficiently early that it was issued some twenty-two days 
before her then current passport expired.* Similar action 
in 1958 could have obviated the issue appellee now at- 


tempts to raise. 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be reversed and the cause remanded with 
directions to dismiss for lack of jurisdiction, Alternatively, 
it is respectfully submitted the judgment of the District 
Court be reversed and the cause remanded with directions 
to enter summary judgment for appellant. 


Outver GascH, 
United States Attorney. 


Car. W. BELCHER, 
Srepuen N. SHULMAN, 
Assistant United States Attorneys. 


2 Appellee applied on March 12, 1956 (J.A. 75), for renewal of 
a passport that was due to expire on April 24, 1956 (J.A. 74). 
The new passport was issued on April 2, 1956 (J.A. 64). 
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Docket Entries 


Proceedings 


Complaint, appearance. filed, 

Motion of pltf for summary judgment; ser 
ack 4-26-60 M.C. 8-23. filed. 

Request of attys for pltf for a three-judge 
Court; ser ack. filed. 

Motion of deft to dismiss; ¢/m 5-2-60; P & 
A; M.C. filed. 

Order denying deft’s motion to dismiss; 
deft’s motion to consolidate is granted 
except as to C.A. 868-60; request of pltfs 
to convene a three-judge court denied. 
(N) Matthews, J. 

Answer of deft to Complaint; ¢/m 7-29-60; 
Appearance of Oliver Gasch, Edward P. 
Troxell, John F. Doyle, and Harold D. 
Rhynedance, Jr. as attys for deft. filed. 

Motion of deft for summary judgment or, in 
the alternative, to remand to the Dept. of 
State c/m 9-2-60; P & A; Exhibits #1 
thru # 25; M.C. 9-2-60. 

Memorandum opinion granting pltf’s mo- 
tion for summary judgment; denying 
deft’s motion for summary judgment. 
(N) Holtzoff, J. 

Judgment for pltff., granting her privileges 
of a citizen of the United States. Holt- 
zoff, J. (N). 

Notice of appeal by deft (copy mailed to 
David Rein, Esq.) atty for pltf. filed. 
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Filed March 16, 1960, Harry M. Hull, Clerk 


Unirep Staves Disrricr Courr ror THE District OF 
CoLuUMBIA 


Civil Division 777-60 


Awwe d’ARBELOFF GuErriert, Via di Villa Pamphili, 37 (1), 
Rome, Italy, PLAINTIFF, 


Vv. 


Curistuan A. Herter, Secretary of State, Department of 
State, Washington, D. C., DEFENDANT 


Compuaint For InsuncTIoN, DECLARATORY JUDGMENT AND 
Oruer RELIEF 


Plaintiff, by her attorneys, complaining of defendant, 
alleges: 


1. This Court has jurisdiction under §§ 11-305 and 11-306 
of the District of Columbia Code, under 28 U.S.C. §¢ 2201- 
2202, 2283 and 2284 and under 5 U.S.C. § 1009. 

9. Plaintiff is a naturalized citizen of the United States 
who currently resides with her husband at Rome, Italy. 

3. The defendant, Christian A. Herter, is Secretary of 
State of the United States and has his office in the District 
of Columbia. 

4. Plaintiff was born on July 16, 1927 in Switzerland and 
emigrated to the United States with her parents in 1939, 
On June 11, 1944 plaintiff became an American citizen 
derivatively by virtue of her father’s naturalization 
pursuant to 8 U.S.C. 1432. 

5. On April 25, 1952 plaintiff was issued United States 
passport No. 622481. In March of 1953 the plaintiff, using 
that said passport, went to Europe to engage in activities 
beneficial to the prestige and culture of the United States. 

6. On October 7, 1953 the plaintiff married, in Italy, her 
husband, Professor Gerardo Guerrieri, an Italian national, 
who is Curator of a theatre library and one of Italy’s out- 
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standing translators of American literary works, and with 
whom she lives at the present time. 

7. Plaintiff’s passport was renewed by the American 
Consul in Rome, Italy on April 24, 1954 for the statutory 
two-year period. On February 2, 1956 the plaintiff resumed 
residence in the United States where she continued to reside 
until April 21, 1956. 

8. On April 2, 1956 a new passport was issued to plaintiff 
by the United States Passport Office. The said passport 
was for the statutory period of two years subject to re- 
newal for an additional two years. The Passport Office 
failed at that and every subsequent time until July 8, 1958 
to notify the plaintiff that her citizenship status would be 
jeopardized by her residence in Italy or absence from the 
United States. 

9. On April 21, 1956, plaintiff returned to Italy, remain- 
ing there until this date, with the exception of a visit to 
the United States for the period from November Ist 
through November 24, 1957. 

10. Plaintiff has been since 1953 and is now engaged in 
the establishment and maintenance of the American Center 
for International Understanding in Florence, Italy. She 
is also the Director of the American and International 
Theatre Arts Center, an institution which includes among 
its functions the maintenance of the most complete Ameri- 
can theatre library in Italy and the programming of weekly 
theatre workshops and performances. The plaintiff estab- 
lished the first ‘‘orientation’’ program for American stu- 
dents and Fellows visiting Italy for purposes of study and 
cultural advancement. These activities have had the active 
sponsorship and support of the United States Government, 
including the United States Information Service, the De- 
partment of State and other agencies. 

11. On April 14, 1958 the plaintiff applied in Rome for 
the renewal of her passport. On July 8, 1958 the American 
Consul in Rome made a determination to the effect that 
plaintiff, a naturalized American citizen, had lost her citi- 
zenship on March 21, 1958, had been denied renewal of 
her American passport, and was to receive a certificate 
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of loss of nationality under the provisions of § 352 (a) (2) 
of the Immigration and Nationality Act of 1952, 8 U.S.C. 
§ 1484 (a) (2). 

12. On August 4, 1958 the plaintiff by letter asked the 
Department of State’s Board of Review on the Loss of 
Nationality (herein called the Board of Review) for per- 
mission to return to the United States to appeal her status 
in Washington, D. C. On September 18, 1958 the Board of 
Review disallowed the issuance of a passport for such 
travel to the United States. 

13. Thereafter, on or about April 1, 1959, plaintiff for- 
mally appealed the decision of the American Consul to the 
Board of Review. On June 4, 1959 the Board of Review 
held a hearing in accordance with §§ 4 and 5 of its regula- 
tions at which plaintiff was represented by counsel. 

14. Thereafter, on January 7, 1960, the plaintiff’s counsel 
was notified that the Board of Review had affirmed the 
previous administrative decision that plaintiff had expa- 
triated herself under the provisions of § 352 (a) (2) of the 
Immigration and Nationality Act of 1952. 

15. Plaintiff has retained an unbroken tie of identifica- 
tion with and loyalty to the United States and has never 
intended to transfer her allegiance. Her residence abroad 
had always been of a temporary nature. She has not en- 
gaged in the political activities of any foreign govern- 
ment nor transferred her allegiance from the United States 
to any foreign government, nor submitted herself to the 
sovereignty of any foreign government. 

16. Plaintiff has always intended and still does intend 
to return to the United States with her husband for perma- 
nent residence and she was prevented from doing so by 
virtue of a delay in the issuance of a United States visa to 
him. 

17. The defendant’s action is unlawful in that: 


(a) He improperly construed 8 U.S.C. 1484 (a) (2) by 
prescribing citizenship loss for plaintiff even though plain- 
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tiff’s residence for five years in a foreign country other 
than that of her origin was not continuous; 

(b) He improperly applied 8 U.S.C. 1486 (2) (C) by 
declining to except plaintiff from the loss of nationality 
provisions of 8 U.S.C. 1484, in failing to recognize the 
unique and unusual cultural activities in which plaintiff was 
engaged and which are and were actively supported by the 
United States Government. 

(c) He improperly construed 8 U.S.C. 1484 (a) (2) by 
determining that plaintiff’s residence abroad was voluntary 
and he failed to take cognizance of the necessity of plain- 
tiff’s remaining with her husband and maintaining the 
marital relationship ; 

(d) He was estopped from decreeing plaintiff’s loss of 
nationality because his consular and other agents failed 
to apprise the plaintiff of the possibility of citizenship loss 
at the time that a new passport with a duration of two 
years originally and two more years upon renewal was 
issued to plaintiff on April 2, 1956. 

(e) He arbitrarily and illegally deprived plaintiff of her 
rights and privileges as a citizen of the United States and 


arbitrarily and unreasonably discriminated against plain- 
tiff, and deprived plantiff of liberty and property without 
due process of law in violation of the Fifth Amendment to 
the Constitution of the United States because 


(i) He purported to expatriate a naturalized Ameri- 
can citizen against her will solely because of her alleged 
continuous residence for more than five years in a 
foreign country other than that of her origin; 

(ii) He disregarded the manifest ties of loyalty and 
allegiance to the United States which had in other re- 
spects been recognized by the United States; and 

(iii) He arbitrarily discriminated between native- 
born and naturalized citizens. 


(f) He caused plaintiff a deprivation so severe as to 
contravene the Eighth Amendment’s protection of persons 
from cruel and unusual punishment; 
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(g) He violated the Ninth and Tenth Amendments in 
purporting to exercise a power reserved to the people and 
not delegated to the United States by the Constitution. 


18. Section 352 (a) (2) of the Immigration and Nation- 
ality Act of 1952, 8 U.S.C. § 1484 (a) (2), is unconstitutional 
on its face and as applied for the reasons set forth above 
in paragraphs 15 and 17. 

19. Plaintiff has exhausted her administrative remedies. 

20. The defendant’s actions in denying plaintiff the pass- 
port facilities sought and in decreeing plaintiff’s loss of 
nationality have caused plaintiff irreparable injury for 
which she has no adequate remedy at law. 


Wuenrerore, plaintiff prays that 


(1) Jurisdiction be taken by a three-judge court pur- 
suant to 28 U.S.C. 2282, 2284. 

(2) The Court, in pursuance of its jurisdiction under 28 
U.S.C. § 2282, issue a temporary restraining order, a pre- 
liminary injunction and a permanent injunction enjoining 
the defendant, his successors and subordinates, from carry- 


ing out or enforcing the provisions of § 352 (a) (2) of the 
Immigration and Nationality Act of 1952, 8 U.S.C. 1484, as 
being unconstitutional, and from denying plaintiff any of 
the rights and privileges of a citizen of the United States, 
and from withholding from the plaintiff a United States 
passport; 

(3) The Court order a revocation and nullification of 
the certificate of loss of nationality heretofore issued to the 
plaintiff ; 

(4) The Court order defendant to issue to the plaintiff 
a valid United States passport of standard form and dura- 
tion; 

(5) The court render a declaratory judgment that the 
plaintiff is a citizen of the United States and is entitled to 
all of the rights and privileges of a citizen of the United 
States; and that § 352 (a) (2) of the Immigration and Na- 
tionality Act of 1952, 8 U.S.C. § 1484 (a) (2) is unconstitu- 
tional on its face and as applied; and 
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(6) The Court grant such other and further relief as 
may be just and proper in the premises. 


Rasrnowirz & Boupin, 
Office & P. O. Address, 
25 Broad Street, 
New York 4, N. Y. 
by /s/ Lzonarp B. Boupry, 
/s/ Davi REIN, 
Forer anp REIN, 
Office € P. O. Address, 
711—14th Street N.W., 
Washington, D. C. 


Attorneys for Plaintiff. 
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Filed April 26,1960. Harry M. Hull, Clerk 


Unrrep States District Court ror THE District oF 
Cotumsia, Crvm Division 


Civil Action No. 777-60 


Awne d’ARBELOFF GUERRIERI, PLAINTIFF, 
vs. 


Curistian A. Henrer, Secretary of State, DEFENDANT 


Motion ror Summary JUDGMENT 


Now comes the plaintiff by her attorneys and, pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, and 
Rule 9 of the Local Civil Rules of this Court, moves the 
Court to enter summary judgment for the plaintiff on the 
ground that there is no genuine issue as to any material 
fact, and the plaintiff is entitled to judgment as a matter 
of law. 

In support of this motion, plaintiff refers to the entire 


record herein including the complaint, transcript of pro- 
ceedings before the Board of Review on the Loss of Na- 
tionality, affidavit of the plaintiff sworn to the 11th day 
of April, 1960, and plaintiff’s Statement Under Rule 
9 of the Local Civil Rules of this Court dated April 20, 1960. 


/s/ Leonarp Bouprn, 
Rasinowirz & Boupry, 
25 Broad Street, 
New York 4, N.Y. 
/s/ Dav Rei, 
Forer anp Retry, 
711—14th Street N.W., 
Washington, D. C. 


Attorneys for Plaintiff. 
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Service of the attached Motion for Summary Judgment, 
plaintiff’s statement under Rule 9, the supporting affidavit 
and Points and Authorities acknowledged this 26th day of 


April, 1960. 


Harotp D. Ruynepance, JR., 
Assistant United States Attorney 
Attorney for Defendant, Christian Herter. 
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Filed April 26, 1960. Harry M. Hull, Clerk 


Unrrep States District Court ror THE District oF 
Cotumsia, Civ Division 


Civil Action No. 777-60 
ANNE d’ARBELOFF GUERRIERI, PLAINTIFF, 
v. 
Curistran A. Herter, Secretary of State, DEFENDANT 


Request FoR A THREE-JUDGE CouRT 


Comes now the plaintiff in the above-entitled cause and 
upon the complaint herein, and the motions for a prelimi- 
nary injunction and summary judgment and the attached 
affidavit of the plaintiff suggests to the Court the necessity 
of convening a three-judge court in conformity with 28 
U. S. Code, sections 2282 and 2284, for the reason that 
plaintiff seeks to restrain the enforcement and execution 
of an Act of Congress, namely, section 352(a)(2) of the 
Immigration and Nationality Act of 1952, 8 U.S. Code, 
1484 (a) (2), for repugnance to the Constitution of the 
United States. 

/3/ Leonagp B. Boupry, 
Razsrvowrrz & Boupin, 
25 Broad Street, 
New York 4, N. Y. 
/s8/ Dav Retry, 
Forrr anp REIn, 
711—14th Street N. W. 
Washington, D. C. 


Attorneys for Plaintiff. 


Service of the foregoing Request for a Three-Judge 
Court acknowledged this 26th day of April, 1960. 


Haroitp D. RuyNeEDANCE, JR., 
Assistant United States Attorney, 
Attorney for Defendant, Christian Herter. 
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Filed May 2, 1960. Harry M. Hull, Clerk 


Unrrep Srares Disreicr Cournr ror THE Disreicr oF 
CoLtumBIA 


Civil Action 777-60 
Anne d’ARBELOFF GUEBRIERI, PLAINTIFF, 
vs. 
Cuetstun A. Herter, DEFENDANT 


Motion to Dismiss 


Comes now defendant by his attorney, the United States 
Attorney, and moves to dismiss the complaint on one or 
more of the following grounds: (1) The Court lacks juris- 
diction over the person of the plaintiff; (2) The Court 
lacks jurisdiction over the subject matter; and (3) The 
plaintiff has failed to exhaust the administrative remedies 
afforded by Section 360 of the Immigration and Nationality 
Act of 1952. 

/3/ Oxtver GascH, 
United States Attorney. 
/8/ Epwarp P. TRoxEtL, 
Principal Assistant United States Attorney. 
/s/ Joun F. Dovzz, 
Assistant United States Attorney. 
/s/ Hanoi D. Ruywepance, Jz, 
Assistant United States Attorney. 


Ceetrricate oF SERVICE 


I hereby certify that service of the foregoing Motion to 
Dismiss together with supporting Memorandum of Points 
and Authorities was made upon plaintiff by mailing a copy 
thereof to David Rein, Esq., Forer and Rein, 711—14th St., 
N.W., Washington, D.C., attorney for plaintiff, on this 
2d day of May, 1960. 


/s/ Hazowp D. RaYNeEpance, JE., 
Assistant United States Attorney. 
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5 Filed July 19, 1960. Harry M. Hull, Clerk 


Sy. 


Unrrep States Disrricr Court ror THE District oF 
CoLuMBIA 


Civil Action No. 324-60 


Anoeizxa L, SCHNEIDER, PLAINTIFF, 
vs. 


Curistian A. Herter, Secretary of State, DEFENDANT 


Anne d’ARBELOFF GUERRIERI, PLAINTIFF, 


vs. 


Curistian A. Herter, Secretary of State, DEFENDANT 


Oxprr 


Civil Action No. 777-60 


Upon consideration of defendant’s motion to dismiss in 
each of the above entitled actions, of defendant’s motion 
in each of the above entitled actions to consolidate said 
actions and one other action, and of the application of 
plaintiff in each of the above entitled actions to convene, 
a three-judge court, and a full and fair hearing having been 
afforded the parties hereto as to said motions and applica- 
tions, and it appearing to the Court that the above entitled 
actions should not be dismissed but that no substantial 
constitutional question is presented in said actions, it is 
by the Court this 19th day of July 1960: 

Orperep that defendant’s motion to dismiss in Civil Ac- 
tion No. 324-60 and in Civil Action No. 777-60 be and the 
same are hereby denied (Perkins v. Elg, 69 App. D.C. 175, 
99 F.2d 408, affirmed 307 U.S. 325. Frank v. Rogers, 102 
U.S. App. D.C. 367, 253 F.2d 889. Rule 57 Federal Rules 
of Civil Procedure) and it is further 

Orperep that defendant’s motion in Civil Action No. 
324-60 and in Civil Action No. 777-60 to consolidate be 
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and the same are hereby granted except as.to Cort v. 
Herter, Civil Action No. 868-60, and it is further 

Oxperep that the applications of plaintiffs Angelika L. 
Schneider and Anne d’Arbeloff Guerrieri to convene a 
three-judge court be and the same are hereby denied 
(Lapides v. Clark, 85 U.S. App. D.C. 101, 176 F.2d 619, cert. 
den. 338 U.S. 860, reh. den. 338 U.S. 888; Luria v. U.S., 231 
U.S. 9; Mackenzie v. Hare, 239 U.S. 299; Perez v. Brownell, 
356 U.S. 44). 

/s/ Burnira SHetton MatrHews, 
Judge. 
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Filed July 29, 1960. Harry M. Hull, Clerk 


Unrrep States Disrricr Courr ror THE District or 
CoLuUMBIA 


Civil Action No. 777-60 
AnNE d’ARBELOFF GUERRIERI, PLAINTIFF, 
vs. 
Curistran A. HERTER, DEFENDANT 
ANSWER 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted plaintiff. 


Second Defense 


Answering specifically the numbered paragraphs of the 


complaint, defendant avers as follows: 


1. The allegations of paragraph 1 of the complaint are 
denied. 

2. The allegations of paragraph 2 of the complaint are 
admitted, except insofar as defendant denies that plaintiff 
is now a naturalized citizen of the United States. 

3. The allegations of paragraph 3 of the complaint are © 
admitted. 

4. The allegations of paragraph 4 of the complaint are 
admitted, except insofar as defendant denies that plaintiff 
became an American citizen derivately by virtue of her 
father’s naturalization ‘‘pursuant to 8 U.S.C. 1432.”’ De- 
fendant avers that plaintiff acquired the nationality of the 
United States under Section 314 of the Nationality Act 
of 1940, 8 U.S.C. § 714. 

5. Defendant admits that plaintiff was issued United 
States Passport No. 622481 on April 25, 1952, but denies 
the remaining allegations of paragraph 5 of the complaint. 
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It is averred that none of plaintiff’s activities abroad relate 
in any way to the provisions of Section 354(2)(C) of the 
Immigration and Nationality Act of 1952. 

6. Defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
contained in paragraph 6 of the complaint, except insofar 
as it is admitted that plaintiff married her husband, Profes- 
sor Gerardo Guerrieri, in Italy on October 7, 1953. 

7. The allegations of paragraph 7 of the complaint are 
denied, except insofar as it is admitted that plaintiff’s 
United States Passport No. 622481 was renewed on April 
6, 1954 and that plaintiff was present in the United States 
from February 2, 1956 until April 21, 1956. 

8. The allegations of paragraph 8 of the complaint are 
denied, except insofar as it is admitted that on April 2, 
1956 a passport was issued to plaintiff by the Department 
of State. 

9. The allegations of paragraph 9 of the complaint are 
admitted. 

10. Defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
contained in paragraph 10 of the complaint. It is averred 
that the allegations contained in the complaint respecting 
plaintiff’s work or activities abroad, if true, do not show 
such unique or unusual circumstances as may be determined 
by defendant to be directly and substantially beneficial to 
the interests of the United States. 

11. It is admitted that plaintiff applied at the American 
Consulate at Rome, Italy, for renewal of her passport in 
1958: that subsequently, on July 3, 1958, the Department 
of State instructed such American Embassy that plaintiff’s 
application for renewal of her passport, which was ex- 
ecuted on April 14, 1958, was disapproved and that she had 
expatriated herself as of March 21, 1958 under the pro- 
visions of Section 352(a)(2) of the Immigration and Na- 
tionality Act of 1952; and that the American Consul in 
Rome, Italy, on or about July 8, 1958, advised plaintiff to 
the effect that she had expatriated herself as of March 21, 
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1958, was denied renewal of her passport, and would receive 
a certificate of loss of nationality under the provisions of 
Section 352(a)(2) of the aforesaid Act of 1952 (8 U.S.C. 
§ 1184(a)(2)). 

12. The allegations of paragraph 12 of the complaint 
are denied except insofar as it is admitted as follows: A 
Letter of July 8, 1958 addressed to the ‘‘Board of Re- 
view’’ was sent by or on behalf of plaintiff, requesting that 
she be afforded an opportunity to return to the United 
States to present her case to the Board. A letter of August 
4, 1958 was sent by or on behalf of plaintiff to the American 
Embassy at Rome, Italy, requesting reconsideration of her 
case under Section 354(2)(C) of the Immigration and Na- 
tionality Act of 1952; no request was made in such letter 
for documentation for travel to the United States. One of 
plaintiff’s counsel addressed a letter, dated September 11, 
1958, to the Board of Review, Passport Office of the Depart- 
ment of State, inquiring whether there was any proceed- 
ing under which plaintiff could be given a passport to re- 
turn to the United States to testify at a hearing of such 
Board and for the additional purpose of returning to Italy 
following the hearing. On September 18, 1958, the Board 
of Review informed plaintiff’s counsel that there was no 
provision of law whereby she could be given a passport 
to travel to the United States to testify at a hearing con- 
ducted by the Board; that the Department of State had 
made an administrative holding that she was no longer a 
citizen of the United States and that until the decision was 
reversed she must be treated as an alien; that only Ameri- 
can citizens and nationals could be issued American pass- 
ports; and that the Board would consider any evidence 
which plaintiff might desire to submit. 

13. The allegations of paragraph 13 of the complaint 
are admitted. 

14. The allegations of paragraph 14 of the complaint are 
admitted. 

15. The allegations of paragraph 15 of the complaint 
are denied. It is averred that plaintiff’s residence abroad 
has not always been of a temporary nature, within the 
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meaning of Sections 101(a) (33) and 352 of the Immigra- 
tion and Nationality Act of 1952, and that plaintiff by 
reason of her residence alone in Italy submitted herself to 
the sovereignty of a foreign government. 

16. The allegations of paragraph 16 of the complaint 
are denied. It is averred that plaintiff has indicated no 
definite intention of returning to the United States to re- 
side, either with or without her husband. 

17. The allegations of paragraph 17 (including each sub- 
part of such paragraph) of the complaint are conclusions 
of law not requiring answer by defendant; however, if 
answer be required, such allegations are denied. 

18. The allegations of paragraph 18 of the complaint 
are conclusions of law not requiring answer by defendant; 
however, if answer be required, such allegations are denied. 

19. Answering the allegations of paragraph 19 of the 
complaint, defendant admits that plaintiff has exhausted 
her administrative remedies before the Department of 
State, but denies that plaintiff has exhausted the further 
administrative remedies available to her under Section 
360(b) of the Immigration and Nationality Act of 1952. 

20. The allegations of paragraph 20 of the complaint are 
denied. The remaining allegations of the complaint are 
denied. 


Third Defense 


The complaint should be dismissed for the reason that 
the Court lacks jurisdiction over the person of the plaintiff. 


Fourth Defense 


The complaint should be dismissed for the reason that 
the Court lacks jurisdiction over the subject matter. 


Fifth Defense 


_ The complaint should be dismissed for the reason that 
plaintiff has failed to exhaust her administrative remedies 
under Section 360 of the Immigration and Nationality Act 
of 1952. 
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Sixth Defense 


Even assuming arguendo that the administrative rem- 
edies available to plaintiff under Section 360 of the Im- 
migration and Nationality Act of 1952 are not exclusive, 
they are the specified remedies which in the circumstances 
of the instant case must first be exhausted by plaintiff 
before the Court may obtain jurisdiction over the person 
of the plaintiff and the subject matter. The complaint 
fails to reflect any basis upon which plaintiff’s falure to 
exhaust the specified remedies provided by Section 360 
of the Immigration and Nationality Act of 1952 may be 
excused. Hence, the complaint should be dismissed by rea- 
son of plaintiff’s failure to exhaust such remedies. 


Seventh Defense 


The complaint fails to raise a substantial constitutional 


uestion. 
queen’ /s/ OLIvER GascH, 


United States Attorney. 
/s/ Epwarp P. TRoxELL, 
Principal Assistant United States Attorney. 
/s/ Joun F. Doyze, 
Assistant United States Attorney. 
/s/ Harotp D. RHYNEDANCE, JR., 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Answer 
was made upon each of the plaintiffs in Schneider v. Herter, 
Civil Action No. 324-60, and Guerrieri v. Herter, Civil Ac- 
tion No. 777-60, and the amicus curiae American Civil Lib- 
erties Union in the former case by mailing copies thereof 
to their respective attorneys, Milton V. Freeman, Esquire, 
Arnold, Fortas & Porter, 1229-19th Street, N. W., Wash- 
ington, D. C., David Rein, Esquire, Forer and Rein, 711- 
14th Street, N. W., Washington, D. C., and David Carliner, 
Esquire, Wasserman and Carliner, Warner Building, 
Washington 4, D. C., on this 29th day of July, 1960. 


/s/ Harotp D. RHYNEDANCE, JR., 
Assistant United States Attorney. 
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Usirep States District Court FoR THE DisTRICT OF 
CoLuMBIA 


Civil Action No. 777-60 
Awne d’ARBELOFF GUERRIERI, PLAINTIFF, 


Uv. 


Cristian A. HeRTER, DEFENDANT 


Morton ror SuMMaRY JUDGMENT OR, IN THE ALTERNATIVE, TO 
REMAND TO THE DEPARTMENT OF STATE 


Comes now defendant by his attorney, the United States 
Attorney, and moves for summary judgment or, in the alter- 
native, to remand to the Department of State for the rea- 
sons that on the basis of the record of the administrative 
proceedings before the Department of State there is no 
genuine issue of material fact and defendant is entitled 


to judgment as a matter of law and that, if plaintiff is 
now raising any genuine issue of material fact not pre- 
viously asserted by her in such previous administrative 
proceedings but to which she may be entitled to considera- 
tion, the case should be remanded to the Department of 
State for further appropriate administrative proceedings. 

Attached hereto and made a part hereof are certified 
copies of records of the Department of State pertaining 
to plaintiff, identified as defendant’s Exhibits Nos. 1-25, 
inclusive. 

/s/ Otiver GascH, 
United States Attorney. 


/s/ Epwarp P, TROXELL, 
Principal Assistant United States Attorney. 


/s/ Joun F. Doyte, 
Assistant United States Attorney. 
/s/ Haron D. RHYNEDANCE, Jr., 
Assistant United States Attorney. 
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CERTIFICATE OF SERVICE 


I Heresy Certiry that service of the foregoing Motion 
For Summary Judgment Or, In The Alternative, To Re- 
mand To The Department of State, together with the sup- 
porting memorandum of points and authorities and exhibits 
(except copies of those exhibits previously furnished by 
or made available to plaintiff or her counsel) was made 
upon plaintiff by mailing a copy thereof to her counsel, 
David Rein, Esquire, Forer & Rein, 711 14th Street, N.W., 
Washington, D.C., on this 2nd day of September, 1960. 


/s/ Harotp D, RuyYNEDANCE, JR., 
Assistant United States Attorney. 
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Filed September 14, 1960. Harry M. Hull, Clerk 


Unitep Stares District Court FOR THE Districr OF 
CoLUMBIA 


Civiz Case No. 777-60 
Awne d’ARBELOFF GUERRIERI, PLAINTIFF, 


Vv. 


Curistian A. Herter, Secretary of State, DEFENDANT 


Opinion 


Leonard B. Boudin, of New York, N. Y.; and David Rein, 
of Washington, D. C., for the plaintiff. 

Oliver Gasch, United States Attorney; and Harold D. 
Rhynedance, Jr., Assistant United States Attorney, both 
of Washington, D. C., for the Defendant. 


This is an action against the Secretary of State for a 
declaratory judgment and incidental relief to adjudicate 
that the plaintiff is a citizen of the United States and has 
not lost her nationality as a result of alleged expatriation. 

The matter is presented at this time on cross-motions 
for summary judgment predicated on the administrative 
record of the Department of State, as well as affidavits 
and other similar material. None of the facts are in 
dispute. Both parties concede that there is no material 
issue of fact and that the litigation should be determined 
on the question of law, whether on the uncontested facts 
the plaintiff had become expatriated and thereby lost her 
citizenship. 

The plaintiff was born in Switzerland on July 16, 1927. 
In 1939 at the age of 12, she was brought to the United 
States by her parents, who emigrated to this country at 
that time. On June 11, 1944, her father was naturalized 
as a citizen of the United States and the plaintiff thereby 
automatically acquired derivative citizenship. She lived 
in the United States continuously from her arrival in 1939 
until March 1953, when she went to Europe to engage in 
activities relating to the theater and motion pictures. On 
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October 7, 1953, she married a citizen of Italy. She con- 
tinued to live in Italy but from time to time renewed her 
American passport at the American Consulate in Rome. 
She returned to the United States on February 2, 1956 and 
remained here until April 21, 1956—a period of almost 
three months. She then went back to Italy. Later she 
made another visit to the United States, which lasted from 
November 1 to November 24, 1957, and then again departed 
for Italy. 

On July 8, 1958, the American Consul in Rome denied 
her application for a further renewal of her American 
passport and determined that she had become expatriated 
and had lost her citizenship by what he deemed to be a con- 
tinuous residence abroad for over five years. His action 
was sustained by the Board of Review of the Department 
of State, which even denied her application for the is- 
suance of a passport to travel to the United States to 
prosecute her appeal before the Board. Thereupon this 
action for a declaratory judgment was brought. 

It is well established that an action for a declaratory 
judgment under the general Declaratory Judgment statute, 
may be maintained to secure an adjudication that the plain- 
tiff is a citizen of the United States, if a justiciable con- 
troversy exists as to that question, as is obviously the case 
here. The special statutory proceeding, which is confined 
to a limited group of cases, does not supersede the gen- 
eral remedy, Tom Mung Ngow v. Dulles, 122 F. Supp. 709. 
A person claiming to be a citizen of the United States may 
not be finally deprived of his nationality by a determina- 
tion of an administrative official, but may always have 
recourse to the courts. It is inconceivable that Congress 
could have intended anything else. 

The pertinent statute on which this controversy hinges 
is 8 U.S.C. § 1484 (a) (2): 


“*(a) A person who has become a national by nat- 
uralization shall lose his nationality by— 


° * * * ° 


1 Perkins v. Elg, 307 U. S. 325; McGrath v. Kristensen, 340 U. S. 
162; Tom Mung Ngow v. Dulles, 122 F. Supp. 709. 


“<(2) having a continuous residence for five years in 
any other foreign state or states, except as provided 
in sections 1485 and 1486 of this title, whether such 
residence commenced before or after the effective date 
of this chapter.’’ 


The Government contends that the plaintiff must be 
deemed to have had a continuous residence abroad for five 
years and hence has lost her nationality under the provi- 
sions of this statute. 

The term ‘‘residence’’ as used in the foregoing provi- 
sion is defined in 8 U.S.C. § 1101(a) (33), as follows: 


“¢(33) The term ‘residence’ means the place of gen- 
eral abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, 
without regard to intent. Residence shall be considered 
continuous for the purposes of sections 1482 and 1484 
of this title where there is a continuity of stay but 
not necessarily an uninterrupted physical presence in 
a foreign state or states or outside of the United 
States.’’ 


It is important to note that the element of intent is ex- 
pressly eliminated by the statute in determining whether 
the person under consideration is residing in the United 
States or in a foreign country. The question must conse- 
quently be decided solely on the basis of external facts. 
The matters are, therefore, clearly susceptible to an ad- 
judication on motions for summary judgment, if the sali- 
ent facts are admitted or at least uncontroverted. 

The definition of continuity contained in the second sen- 
tence of the statutory provision is somewhat vague and 
ambiguous. It requires a ‘‘continuity of stay’’ but not 
necessarily ‘‘an uninterrupted physical presence’? in a 
foreign state. Under what circumstances an interrupted 
physical presence is consistent with a continuity of stay 
and how the two may be reconciled may be a perplexing 
and even a baffling problem. For the reasons later dis- 
cussed, any doubt or uncertainty must be resolved in favor 
of the person who claims citizenship. 
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It is claimed by the plaintiff that her sojourn in the 
United States on two occasions, at one time of almost three 
months’ duration, and another of almost one month, broke 
the continuity of her residence abroad and that, therefore, 
she is not affected by the expatriation statute. On the other 
hand, the Department of State urges that her trips to the 
United States did not detract from what it contends to 
have been a continuous residence abroad for over five years. 

When this action was originally filed, the plaintiff, in 
addition to claiming that she did not fall within the ex- 
patriation statute on the facts, also contended that the stat- 
ute was unconstitutional. In view of this circumstance, 
plaintiff’s counsel made an application, which came on to 
be heard before Judge Matthews of this Court, that a 
three-judge statutory court be convened. The Judge denied 
this application on the ground that no substantial constitu- 
tional question was presented, relying principally on the 
authority of Lapides v. Clark, 85 U.S.App.D.C. 101, and 
MacKenzie v. Hare, 239 U.S. 299. An application to the 
same effect was then made to the Acting Chief Judge of 
the Circuit, who held that the action of the District Judge 
in declining to convene a three-judge statutory court may 
not be reviewed in that manner. While in this Circuit the 
doctrine of ‘‘the law of the case”’ is not applicable to inter- 
locutory rulings,’ nevertheless, in the interest of orderly 
procedure and comity, it is desirable that a judge should 
ordinarily follow the prior rulings of another judge in the 
same case. This course will be pursued in this instance. It 
may be added that even if I felt free to consider the matter 
de novo, I would arrive at the same conclusion as that 
reached by Judge Matthews, Counsel for the plaintiff 
recognizing this situation, are not pressing the constitu- 
tional question at this time. Both sides request a deter- 
mination on the merits, that is, whether the facts of this 
case bring it within the terms of the expatriation statute. 

It is earnestly urged by able counsel for the Government 
that the plaintiff’s visits to the United States did not affect 


2 Marks v. Frigidaire Sales Corporation, 60 App. D.C. 359. 
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the continuity of her residence abroad, because they were 
of comparatively short duration and that, therefore, she 
must be deemed to have resided in a foreign country for 
over five years, and consequently has lost her citizenship. 
While this argument is not without weight, the Court is 
unable to agree with it. 

Once it is conceded or established that a person is a 
citizen, of the United States, the burden of proof that ex- 
patriation has taken place is on the Government. This 
onus is heavier than that generally imposed on a party to 
a civil action. Expatriation must be established not by the 
ordinary preponderance of the evidence, but by proof that 
is clear, convincing and unequivocal. 

Thus in Nishikawa v. Dulles, 356 U. S. 129, 133, it was 
stated by Mr. Chief Justice Warren, that ‘‘when a citizen- 
ship claimant proves his birth in this country or acquisi- 
tion of American citizenship in some other way, the burden 
is upon the Government to prove an act that shows expa- 
triation by clear, convincing, and unequivocal evidence.’’ 

Numerous other cases enunciate and apply the same prin- 
ciple. Among them are Gonzales v. Landon, 350 U. S. 920; 
Gonzalez-Jasso v. Rogers, 105 U.S.App.D.C. 111, 113; and 
Dulles v. Katamoto, 9th C., 256 F. 2d 545, 547. 

In this instance, the burden is on the Government to 
establish by clear, convincing, and unequivocal evidence 
that the plaintiff resided continuously in a foreign state or 
states for a period of five years. Since the admitted facts 
are that during the alleged five years’ absence from this 
country, the plaintiff on two occasions sojourned in the 
United States for what might be deemed substantial pe- 
riods, the Government has the additional burden of estab- 
lishing that her stay in this country in 1956 and again in 
1957, did not break the continuity of the plaintiff’s residence 
abroad, Strupp v. Herter, 180 F. Supp. 440. Government 
counsel with commendable candor admit that it has no other 
evidence to adduce than that contained in the papers before 
the Court on these motions. No proof is submitted to show 
that these trips to the United States did not break the con- 
tinuity of her foreign residence. 
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Citizenship of the United States is precious. It may 
not be lightly disburbed or destroyed. This doctrine is 
particularly applicable in those instances in which it is 
established that the person had lawfully acquired citizen- 
ship of the United States either by birth or naturalization 
and it is sought to deprive him of this status. Expatria- 
tion is a serious, solemn matter giving rise to grave and 
at times even disastrous consequences. It may not be in- 
ferred from dubious or inconclusive circumstances. 

A case involving the question of law presented here, as 
well as similar facts, is Strupp v. Herter, 180 F. Supp. 440, 
decided in the Southern District of New York by Judge 
Dimock, to which reference has already been made. The 
plaintiff in that case was born in Germany in 1882 and 
was naturalized as a citizen of the United States in 1928. 
Subsequently he lived in Argentina and Uruguay for a 
considerable period of time. In 1954 the American Vice 
Consul at Buenos Aires executed a certificate that the 
plaintiff had lost his nationality by expatriation as a re- 
sult of continuous residence for five years in foreign states. 
The uncontroverted facts were that during the five year 
period preceding December 24, 1952, which was deemed 
the effective date of the loss of nationality, the plaintiff 
lived in Argentina and Uruguay, but had visited the United 
States on three occasions: from January 19 to April 17, 
1949, i.e., three months; from January 5, 1951 to March 11, 
1951, slightly over two months; and from June 4, 1952 to 
December 20, 1952, about 64 months. The Court held that 
these trips to the United States had broken the continuity 
of the alleged five year residence abroad and explicitly 
concluded that the Government had failed to show con- 
tinuity of stay in foreign states for five years. Accord- 
ingly the Court rendered judgment declaring the plaintiff 
to be a citizen of the United States. 

While here the periods of sojourn in the United States 
were of somewhat shorter duration, they were neverthe- 
less also of substantial length. The principle of the Strupp 
case is clearly applicable. The learned judge in that case 
made the following significant comment: 
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“(Here again the burden is upon the Government to 
show that, where plaintiff’s residence was interrupted 
by three periods of presence in the United States ag- 
gregating almost a year, there was a ‘continuity of 
stay’ for five years within the meaning of the statute.’ 


“If the only interruptions of actual physical presence 
in South America were brief holidays or visits to a 
surgeon that might have indicated that continuity of 
stay was intended.’’ 


In the instant case, too, the visits to the United States were 
not merely brief holidays or short trips on a particular 
mission. 

In the course of its discussion, the Court in the Strupp 
case made the following additional comments: 


“<The Government has the burden of proving that 
plaintiff ‘resided’ in a foreign state or states for five 
years and that such residence was ‘continuous’.’’ 


Accordingly this Court concludes that on the admitted 
facts the Government in the instant case did not establish 
that the plaintiff continuously resided for five years in a 
foreign state or states. 


Plaintiff’s motion for summary judgment is granted, and 
the defendant’s motion for summary judgment is denied. 
Judgment will be rendered declaring that the plaintiff has 
not lost her nationality as a citizen of the United States 
by reason of residence abroad and that she is a citizen of 
the United States. 


/s/ AvexanvDER Ho.rzorr, 
United States District Judge. 
SepremsBer 14, 1960. 
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Filed September 27, 1960. Harry M. Hull, Clerk 


Unirep States District Courr ror THE DIsTRICT OF 
CoLtumBIA 


Civil Case No. 777-60 


ANNE d’ARBELOFF GUERRIERI, PLAINTIFF, 
v. 
Curistian A. Herter, Secretary of State, DEFENDANT 


JUDGMENT 


This case having come before the Court on cross-motions 
for summary judgment, and the Court having considered 
the evidence and memoranda filed by the parties and hav- 
ing heard counsel in open court, and finding that there is 
no material issue of fact and that the plaintiff is entitled 
to summary judgment as set forth in the opinion of this 
Court of September 14, 1960, it is by the Court this 27th 
day of September, 1960, 


OrpERED, ApsuDGED and DrcrEED: 


1. That the plaintiff, Anne d’Arbeloff Guerrieri, is de- 
clared to be, and to have been since her naturalization on 
June 11, 1944, a citizen of the United States of America 
and to be entitled to all of the rights and privileges of a 
citizen of the United States. 

2. That the certificate of loss of nationality issued by 
the defendant to the plaintiff on the ground that the plain- 
tiff has expatriated herself and the defendant’s decision 
to that effect are hereby declared null and void. 

3. That the defendant, Christian A. Herter, Secretary 
of State, his officers, servants, employees, and attorneys, 
and all persons in active concert or participation with 
them be, and they hereby are, enjoined from withholding 
from the plaintiff a United States passport on the ground 


that she is not a citizen of the United States, or otherwise 
denying her any of the rights and privileges of a citizen 
of the United States. 


/s/ ALEXANDER HoLrzorr, 
Judge. 


Seen: No objection as to form. 


/s/ Gu ZimMERMAN, 
Special Assistant United States Attorney, 
Attorney for Defendant. 
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DEFENDANT'S EXHIBIT 20 


Boarp or Review on THE Loss or NationaLiTY 


Passport OFFICE 
December 2, 1959 
Case of Anne d’Arbeloff Guerrieri 


Appeal 


The Department in a wirom to the American Embassy 
at Rome on July 3, 1958 held that Anne d’Arbeloff Guer- 
rieri had expatriated herself under the provisions of Sec- 
tion 352(a)(2) of the Immigration and Nationality Act by 
residing for five years in Italy. From this decision Mrs. 
d’Arbeloff appealed to the Board of Review in a letter 
dated July 8, 1958 without awaiting the preparation and 
approval of a formal certificate of the loss of nationality 
of the United States. 


Facts of Case 


Anne Victoria d’Arbeloff was born in Switzerland on July 


16, 1927 of a Russian born father and French born mother. 
Both parents were naturalized on June 13, 1944 and the 
appellant, who was then a minor residing with them in the 
United States, acquired American citizenship through their 
naturalization. Since then she has been abroad on several 
occasions but for expatriation purposes any periods which 
she spent out of the United States before March 21, 1953 
may be disregarded. She went to Italy in March 1953 
using a passport which she had obtained for a short trip 
to Europe in 1952. She was married on October 7, 1953 
to Gerardo Guerrieri, an Italian citizen. She had her pass- 
port appropriately amended at the American Consulate at 
Florence on November 9, 1953. She obtained the renewal 
of her passport at the Embassy at Rome on April 6, 1954. 
At that time she stated that the purpose of her residence 
abroad was for ‘‘orientation of American students 
abroad.’’ She returned to the United States on February 
2, 1956 and remained until April 21, 1956. She was issued 
a new passport on April 2, 1956 upon an application in 


which she gave her occupation as a writer and her perma- 
nent residence as 166 Denslow Avenue, Los Angeles 49, 
California. She stated that her husband was then residing 
in Rome, Italy, that she desired to go to Italy to visit and 
that the proposed length of her stay abroad was six months. 
She spent another period in the United States from Octo- 
ber 31, 1957 to November 24, 1957. On April 14, 1958 she 
applied at the American Embassy at Rome for the renewal 
of her 1956 passport. In her application she stated ‘‘I am 
a writer, residence with my Italian husband, I am the Di- 
rector of the ‘Teatro Club’ International Cultural Organi- 
zation.”’ In her application she stated that she had resided 
in Italy from March 21, 1953 to January 1956, from April 
21, 1956 to October 31, 1957 and from November 25, 1957 
to the date of her application except for short trips to 
France, England and one day in Switzerland. In connec- 
tion with her application, Mrs. Guerrieri executed a de- 
tailed affidavit at the Embassy on June 11, 1958, setting 
forth in detail the nature of her activities while she was 
abroad. The renewal application and the affidavit were 
transmitted to the Department with an operations memo- 
randum dated June 17, 1958 containing a request for a 
telegraphic answer. As mentioned above, the application 
was disapproved in a wirom dated July 3, 1958. In con- 
nection with her appeal Mrs. Guerrieri submitted the affi- 
davit of March 24, 1959. Her attorney has submitted a 
brief and a supplemental affidavit by Mrs. Guerrieri dated 
July 7, 1959. There was a hearing on June 4, 1959 at which 
Mrs. Guerrieri’s attorney furnished certain additional in- 
formation and made oral arguments. 


Diseussion 


There are four factors which the Board must consider in 
making a decision in the case of Mrs. Guerrieri. (1) Do 
the facts warrant the Department in holding that the resi- 
dence of Mrs. Guerrieri in Italy has been for a purpose 
which might appropriately bring her within the scope of 
Section 354(2)(C) of the Immigration and Nationality Act; 
(2) Were the rights of Mrs. Guerrieri prejudiced by the 
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Department’s action in issuing her a passport valid to 
April 2, 1958; (3) Did she break the continuity of her 
foreign residence by her trips to the United States in 1956 
and 1957 and (4) Should it be held that Mrs. Guerrieri is 
not subject to the provisions of Section 352 on the theory 
that her residence in Italy has been involuntary inasmuch 
as her husband has been unable to obtain a visa to come 
to the United States? These will be discussed in separate 
paragraphs. 

It is apparent from the wording of Section 354(2)(C) 
that Congress intended that this exception should apply 
only in a limited number of unique cases and the Depart- 
ment has so applied it. It cannot be said that Mrs. Guer- 
rieri has been residing outside of the United States prin- 
cipally for the purpose of carrying on the activities in 
which she has been engaged. On the contrary it appears 
that she has been residing abroad principally to reside 
with her alien husband. While her activities may have 
been indirectly and to a limited degree beneficial to the 
interest of the United States, the Board does not find that 
such activities have been directly and substantially bene- 
ficial to the interest of this country. This view has been 
concurred in by the Office of Western European Affairs, 
Department of State. 

The passport which was issued to Mrs. Guerrieri on 
April 2, 1956 was valid to April 2, 1958 whereas the five- 
year period of Mrs. Guerrieri’s residence in Italy has been 
considered to have ended on March 21, 1958. It has been 
argued that this should be considered as a determinatiton 
upon which Mrs. Guerrieri had a right to rely that she 
would not become expatriated under the provisions of Sec- 
tion 352(a)(2) at least until April 2, 1958 and possibly as 
a determination that she had broken the period of her 
residence in Italy by the 1956 trip to the United States. 
This argument is weakened by the fact that the passport 
was issued upon the basis of an application in which Mrs. 
Guerrieri stated under oath that the purpose of her trip 
abroad was ‘‘visit’? and that the proposed length of her 
stay abroad was six months. Mrs. Guerrieri not only had 


constructive notice of the provisions of Section 352 but 
had actual notice on the inside cover of her passport and 
in the pamphlet ‘‘When You Go Abroad’’ which was then 
sent out with all passports. Furthermore, it appears that 
Mrs. Guerrieri did not apply for the renewal of her pass- 
port before it expired but waited until twelve days there- 
after. If she had applied sooner she could have obtained a 
determination of her status in time for her to return to the 
United States before the expiration of the five-year period. 

One of the principal arguments of Mrs. Guerrieri’s at- 
torney was that her trip to the United States in 1956 broke 
the continuity of her residence in Italy. He did not argue 
that the 1957 trip was sufficient for the purpose. The De- 
partment has held in numerous cases in the past that when 
a naturalized citizen comes to the United States with the 
definite intention of remaining, but, due to unforeseen cir- 
cumstances, is again obliged to go abroad, a comparatively 
short period of time in the United States is sufficient to 
hold that the person changed the place of his general abode 
and thus broke the continuity of the foreign residence. 
Those circumstances do not obtain in Mrs. Guerrieri’s case. 
Her attorney conceded that Mrs. Guerrieri did not intend 
to remain in the United States when she came in 1956 but 
would have returned to Italy at least for a limited period if 
her husband had been able to obtain a visa to come to this 
country. The period of time which Mrs. Guerrieri spent in 
the United States and the circumstances of her stay were 
not sufficient to indicate that she had changed the place of 
her general abode. 

The Board has carefully considered the question of the 
voluntariness of Mrs. Guerrieri’s residence in Italy arising 
out of the inability of her husband to obtain a visa to come 
to the United States. The Department has held in a few 
cases in the past that a person is not expatriated under 
Section 352 if he is prevented from returning to the United 
States by circumstances beyond his control such as im- 
prisonment in a foreign country. Congress in Sections 
353(7) and (8) exempted from the operation of Section 352 
spouses of persons who were abroad for specified reasons. 
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However, Congress did not include in the Act any provi- 
sion for exempting naturalized American spouses of aliens 
who were ineligible to obtain visas to come to the United 
States. The Board has no authority to so expand the provi- 
sions of the law. 

Finally, it is deemed unnecessary to dwell at length on 
appellant’s contention that Section 352(a)(2) of the Immi- 
gration and Nationality Act is unconstitutional. This stat- 
ute has not been declared invalid by any court of compe- 
tent jurisdiction and it is without the competency of an 
administrative body to invalidate an act of Congress. 


Findings 

The Board finds that Mrs. Guerrieri resided in Italy in 
a nonexempt status from March 21, 1953 to March 21, 1958, 
that she did not break the continuity of the period of her 
residence in Italy by her trips to the United States in 1956 
and 1957 and that her rights were not prejudiced by the 
Department’s action in giving her a passport valid to 
April 2, 1958. 


Decision 


The previous administrative decision that Mrs. Guerrieri 
expatriated herself is affirmed. 


/s/ Rosert D. JonNnson, 
Acting Chairman. 

/s/ ASHLEY J. NIcHOLAs, 

/s/ James E, [illegible] 


130—Guerrieri, Anne d’Arbeloff 
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PLAINTIFF'S EXHIBIT G 
DEPARTMENT OF STATE 
Boarp or Review on THE Loss or NATIONALITY 


In the Matter of 


ANNE d’ARBELOFF GUERRIERI 


Aww d’ARBELOFF GuERRIERI, being duly sworn, deposes 
and says: 


1. I was born in Switzerland on July 16, 1927. In 1939 I 
emigrated to the United States with my parents, Alexander 
d’Arbeloff and Blanche Jure d’Arbeloff. 

2. On June 13, 1944 I became an American citizen as a 
result of the naturalization of my father. I resided con- 
tinuously in the United States from 1939 to 1952. 

3. Since 1939 all of my formal education has been in 
schools in the United States. I attended Notre Dame 
Convent School in New York, public schools in Hollywood, 
California, and Endicott College in Beverly, Mass. I also 
took courses at the New York School for Social Research 
in New York City and Columbia University. 

4. My parents are still citizens of the United States and 
reside in New York City. My sister and brother, the latter 
living with my parents, are also citizens of the United 
States, my brother having been born in New York City. 

5. I have been engaged in employment in the United 
States for the purpose of earning a livelihood, in connec- 
tion with my studies, and as part of my responsibilities as 
a citizen. This included directing at the President Theatre 
Workshop, affiliated with the New School for Social Re- 
search (in 1948-1950), administrative work, editing and 
writing for the UN Gram, a magazine published in New 
York to stimulate inter-cultural activities (in 1952-1953). 
I have also been employed as a social worker in the New 
York Criminal Court, as a psychologist at Bellevue, and 
have done related work at the Children’s Court of New 
York City. During the War I was a volunteer Nurses 
Aid in the American Women’s Volunteer Service at a 
New York City hospital. 


6. On April 17, 1952, while I was residing in the City 
of New York with my parents at 125 Hast 72nd Street, I 
applied for a passport to go to France, Italy, England, 
Germany and Austria. My application described as the 
purpose of the trip: ‘‘Press—interview of students.’’ The 
Department thereupon issued Passport No. 622481 to me. 

7. I was making this trip as an employee of the U. N. 
Gram Publishing Company, a New York Corporation with 
offices at 220 East 46th Street, New York City. I received 
a salary of $75.00 per week. The application was accom- 
panied by a letter of its editor and publisher, Mr. Wallace 
Thorsen, stating that ‘‘the purpose of Mrs. d’Arbeloff 
Guerieri’s visit to Europe is to get some information on 
the American student abroad and foreign student’s attitude 
towards American foreign policy.”’ A copy of this letter 
is annexed hereto as Exurpit A. 

8. I remained abroad from June 2 to July 30, 1952, re- 
siding in Italy, Germany, France, Austria and England in 
connection with the work above described. It will be noted 
that I did not return to the country of my birth, Switzer- 
land. The results of my work are set forth in a memoran- 
dum prepared at the time, a copy of which is attached as 
Exuusir B. 

9. I returned to the United States on August 1, 1952 
where I remained until March, 1953. During that period 
of time in the United States I resided at 125 East 72nd 
Street, New York City, and continued to work for the 
U. N. Gram Publishing Company. I also did broadcasts 
on ‘International Understanding”’ for Station WNYC, the 
New York City broadcasting station. These broadcasts 
dealt with the attitudes of American students towards the 
rest of the world, the educational work of the U. N. Gram 
and with interviews in the various New York City schools, 
United States students abroad and how they are viewed by 
all foreign students. 

10. In 1953 while in the United States I decided upon 
the formation of an on-the-spot orientation program for 
American students in Italy. The purpose of this program 
was to introduce American students to the culture of Italy 
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and vice versa by having them received at the homes and 
studios of leading artists, writers and other persons. Italy 
was being used as a pilot country. On-the-spot orientation 
if it succeeded was then to be spread to all other European 
countries. 

11. On March 12, 1953, in the United States, I signed 
an agreement with the United States National Student As- 
sociation under which that organization undertook to sup- 
port the orientation project and to make available to me its 
groups of touring students, allowing me a certain fee per 
student to be able to organize the program. 

12. This program opened officially in Rome on July 13, 
1953 at the Palazetto Venezia with the arrival of the first 
group of the National Student Union. This group was ad- 
dressed by United States Ambassador Clare Luce as well 
as by high officials of the Italian government. It was co- 
sponsored by the Italian National Union of Students. Ital- 
ian students met with American students and there was 
a mutual exchange of views. 

13. The American students were actually received in the 
homes and studios of leading Italians. In addition to the 
participation of the National Student Association, other 
American groups from the Young Men’s Christian Associa- 
tion, the study groups abroad, academic groups, ete. par- 
ticipated in this program. The press and radio followed 
it closely as an important step in the establishment of better 
relations between Italy and America. 

14. I received the cooperation of the Voice of America 
in Rome which supplied tapes upon which to record inter- 
views with the American students. It also made available 
to me its studios and equipment of different kinds. The 
Fulbright Commission, whose executive was also the Cul- 
tural Attaché of the American Embassy, also gave me the 
assistance of its secretarial staff for the purpose of send- 
ing out announcements and other information. 

The United States Information Service made its Little 
Theatre available for the purpose of giving lectures for 
the students. Students were addressed by leading jour- 
nalists such as Vittorio Gorresio and others. 
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15. In addition, my father and I opened in May, 1953 
the American Centre for International Understanding in 
Florence. The participants in the work of the Centre were 
the students, teachers and others who partook in the orien- 
tation program. Its purpose, as described at the time, was 
“to put Americans’ and foreigners’ attitudes toward the 
world and toward each other under a single focus. ...’’ We 
contemplated the creation of an American ‘‘outpost’’ on 
European ground for this purpose. As we then wrote: 
‘The outpost or ‘house of youth’ is to be a specially de- 
signed home, built in Italy, where American youth will come 
to meet, live and work with youth of different nationalities, 
for a certain period of time.’’ 

16. The on-the-spot orientation program was also intro- 
duced in Florence at the end of August. The same assist- 
ance was given to me by our Government. 

As a result, the Italian travel groups became interested 
in the reverse procedure. Therefore, in November 1953, 
the Italian Tourist Organization, Unione Nazionile Uni- 
versitaria Rappresentative Italiana, entered into an agree- 
ment with me to represent that organization in the United 
States by making all necessary cultural and tourist arrange- 
ments in its name. A copy of the letter announcing this 
agreement is annexed hereto as Exusit C. Owing to my 
inability to leave Italy, the agreement was thereafter ter- 
minated. 

17. The State Department and the American Embassy 
in Rome were generally helpful in the orientation program 
as indicated above. In addition, a circular letter was sent 
by the United States Information Service to announce the 
program so that more students could participate in it. A 
concise statement of the nature of the program appears 
in my letter of January 19, 1953 to the Foundation for 
Youth and Student Affairs. A copy of that is annexed 
hereto as Exursit D. 

18. The interest of the United States National Student 
Association is indicated by its letter of January 17, 1953 
which is annexed hereto as Exursir E. 
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19. Finally, the public interest may be noted from the 
article in the Christian Science Monitor of April 11, 1953, 
a copy of which is annexed hereto as Exuusir F. 

90. I also attach as Exuwrr G a memorandum prepared 
in 1953, containing a summary of the work done and con- 
clusions reached in the Orientation Program, together with 
excerpts from letters on the subject from governmental and 
private groups. 

21. On October 7, 1953 I married an Italian citizen, 
Gerardo Guerrieri, in Florence. My husband lectures at 
the University of Rome (Institute of the Theater), is one 
of Italy’s outstanding translators of American plays, and 
is a Curator of the Einaudi Library Theatre collection. 
He has been asked to lecture by the Fulbright Association 
on ‘American Comedy’? this coming month. He is also a 
collaborator of the Radio 3rd programme where he has 
presented a whole cycle on “American Revolution’’, 
“Panorama of American Literature’’, etc. 

My husband has collaborated with me in the various 
forms of intercultural work which are described in this 
affidavit. 

22, On March 13, 1953, the Honorable Ellsworth Bunker, 
Ambassador of the United States to Italy, wrote my hus- 
band that ‘‘in consideration of your interest and promi- 
nence in the cultural field, you have been awarded a United 
States government grant for consultation and observation 
in the United States.’? A copy of this letter is annexed 
hereto as Exuusir H. 

93. Accordingly, after arranging his affairs, my husband 
applied for a visitor’s visa to accompany me to the United 
States. 

94. I am advised that such invitations as that received 
by my husband are not issued until security checks have 
been made by the Department of State and by the local 
American consul. Therefore, presumably, Professor Guer- 
rieri had been ‘‘cleared’’ under the McCarran-Walter Law 
for entry into the United States. Nevertheless, he did 
not receive his visa. Because of false reports which were 
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apparently made about him to the American officials, the 
visa was refused and there then began four years of ad- 
ministrative proceedings. Had the visa been issued to him, 
we would have been in the United States and he could have 
made an application for permanent residence here. 

25. I applied on April 6, 1954 in Rome for the renewal 
of my passport stating my address to be 605 East 82nd 
Street, New York, N.Y. The passport was renewed on 
that day for two years to April 24, 1956. 

26. On February 2, 1956 I returned to the United States 
alone because my husband’s visa proceedings were still 
pending. I went to live with my parents in Los Angeles, 
California. I attended courses at the University of Cali- 
fornia, and did research there in American theater and 
literature, especially to help my husband with lectures he 
was giving on American theater at the Rome University. 
I was employed in a bookshop in Los Angeles, had a social 
security card and paid taxes. 

27. While in the United States in 1956, I sought and 
secured the assistance of American commercial and artis- 


tie organizations in my husband’s research on the American 
theater and in our proposed Foundation of Italian-Ameri- 
can Theatre Art Center in Rome. 


28, Leading American publishing houses such as Samuel 
French and Dramatists Play Service gave their entire col- 
lection of plays to found the American Theatre Library in 
Rome. The contributions of various publishers and in- 
dividuals were secured for me by Mrs. Louisette Roser, 
Associate Director of the National Theatre Association 
(ANTA). Theatre Arts, e.g., supplied copies of books and 
a free subscription. 

In November 1956, Mr. Robert Cahlman, Alabama rep- 
resentative of the South Eastern Theatre Conference, in 
collaboration with the National Theatre Conference, sent 
his entire theatre collection to us as a gift through the 
Foreign Ministry (Ministero degli Esteri-Palazzo Chigi). 
Mr. Cahlman has now taken Miss Roser’s place at ANTA. 


(6) 


Mrs. Inness Brown (Vice President of ANTA) was also 
most generous in her assistance and advice and contributed 
to the shipment of the books for the Center. 

29. On March 12, 1956 I applied in Los Angeles for a 
new passport, my old one being about to expire in April 
1956. 

I correctly described my permanent residence as 166 
Denslau Avenue, Los Angeles, California, noted that my 
husband was residing at Rome, Italy, and stated as the 
purpose of my proposed trip, ‘Visit to Rome for 6 
months.’? I took the customary oath of allegiance to the 
United States. 

30. On April 2, 1956 the Department of State isued to 
me in New York a passport of standard form and duration, 
numbered 902881. 

31. Lreturned to Italy on April 21, 1956 where I remained 
until October 31, 1957 when I returned to the United States. 

32. In Italy during this period I sought the continued 
assistance of the United States Information Service for 
the establishment of a Foundation of Italian-American 
Theatre Art Center in Rome. 

Its purpose was to present to Italy the American theater 
arts through a libary, the reading of new plays, debates and 
discussion. 

The name of the first Italian American Theater Arts 
Center was: ACTA. Its board included: 


Valerio Pittaluga (leading lawyer) 

Giorgio Brunacci (director of Encyclopedia delle 
Spettacolo) 

France Zefirelli (leading designer and director) 

Gerardo Guerrieri (leading critic, writer and adapter 
of American theater) 

Anne d’Arbeloff 


33. I did not receive further support from the United 
States Information Service because of the absence of clear- 
ance in my husband’s case. 
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I therefore enlarged the Center into an International 
Theatre Arts Organization with the sponsorship of the 
other embassies and the Italian Government. I called it 
the A.C.T. Teatro Club and enlarged and modified its 
Constitution, electing new founding members: 


Michele LaCalamita (President of the Centro Speri- 
mentale of Cinematografia) became President of the 
Teatro Club 

Raoul Radice (President of Academica d’Arte Drama- 
tica Silvio d’Amico) and leading critic for Giornale 
Italia, Europeo 

Giuliane Vismara (leading lawyer-put at disposition 
by Ercole Graziadei, who became legal representa- 
tive of the Teatro Club) 

Valerio Pittaluga (leading lawyer) 

Bianca Lattuada (film production chief) 

Gerardo Guerrieri 


I was appointed Director. Italo Gemini (President of 
the A.G.LS.) donated offices to the Teatro Club. Eugenio 


Saccenti [director of ETI (Ente Teatrale Italiano Italian 
Government)] donated the Quirino Theater for all the 
Teatro Club representations. Vincenzo Toracca (director 
of the International Theater Institute and of the Theater 
Eliseo) donated the theater Eliseo and sponsorship to the 
Teatro Club. This year, with International Congress of 
Elenora Duse, the Theater Club was the only official or- 
ganization that organized not only an International Con- 
gress where the United States participated with Francis 
Fergusson, but organized all the celebrations for the Cen- 
tennary of Eleonora Duse for the Italian Government. 

34. The importance of my work to the United States 
and the recognition of that interest is manifested by the 
assistance of Ambassador James Zellerbach, referred to 
in the attached correspondence of June 2 and 24, 1954 with 
the Ford Foundation (Exursrrs I and J). I also refer the 
Board to the article of December 18, 1957 appearing in 
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the Christian Science Monitor and annexed hereto as Ex- 
uisir K. 

35. I remained in the United States from November 1, 
1957 to November 24, 1957. During this period I lived at 
145 West 55th Street, New York, N. Y. I spent this time 
in developing further support and program for the Ameri- 
can section of the Theatre Club. The following Americans 
agreed to join the group of sponsors: 


George Freedley: Curator of the Theater Section at 
the New York Public Library (has an entire dossier 
of the activities of the Teatro Club, up to date) 

Cheryl Crawford (leading producer) 

Leonard Bernstein (leading conductor and composer ) 

Mrs. Iness Brown (ANTA vice president) 

Theater Arts 

Jose Quintero (leading director) 

Gian Carlo Menotti (composer) 

Barrie Stavis (playright) 

Robert Cahlman—ANTA 

Tennessee Williams 

Arthur Miller 

Eli Wallach (actor) 

Samuel French Ine. 

Dramatists Play Service 

Lillian Hellman (leading playright) 

John Gassner (leading critic) 

Robert Pen Warren (leading writer, critic, poct) 

Francis Fergusson (critic) 

Eric Bentley (leading critic and teacher Columbia Uni- 
versity) 


and many others 


36. I returned to Europe on November 25, 1957 because 
my husband’s visa case had not yet been cleared up and 
I did not want to be separated from him any longer. I 
assumed that the matter would be cleared up soon and that 
we would then return to the United States for permanent 
life in the United States. 
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37. I did not know that my return to my husband in Eu- 
rope would jeopardize my American citizenship which was 
and is very dear to me. When my passport was issued to 
me on April 2, 1956 in New York the Department of State 
was aware from my application of March 12, 1956 that I 
was a naturalized citizen, that I had resided abroad from 
June 1952 to January 1956 (with the exception of six 
months) and that I was returning to Rome where my hus- 
band was residing. 

38. The passport issued to me was of standard form and 
duration, i.e., for two years, renewable for an additional 
two years. No suggestion was made to me by the Depart- 
ment that the passport should be limited to a shorter period 
or that my use of it during the entire four-year period 
would result in a loss of my citizenship. 

39. I had no knowledge of these possible consequences. 
Had I had such knowledge I would have remained in the 
United States, attempted here to secure a visa for my 
husband, and continued my work as well as I could on the 
intercultural projects upon which I was engaged. 

40. Therefore, on April 14, 1958, I applied routinely and 
without the slightest anticipation of the disastrous events 
which followed, for the renewal of my passport by the 
American Embassy in Rome. I described my legal resi- 
dence as 140 E. 46th Street, New York, N. Y. and myself 
as a ‘‘writer, residence with my Italian husband”’, adding, 
“‘T am the director of the Teatro Club,” international cul- 
ture organization. 

41. My application was not acted upon routinely because 
of the statement in it as to the dates of my residence 
abroad. I therefore subsequently filed an affidavit on July 
11, 1958 with the Embassy attesting to some of the facts 
recited above, which I incorporate herein by reference. 

42. Iwas advised on July 8, 1958 by the American Consul 
at Rome that I had lost my citizenship. Her letter is 
annexed hereto as Exursit L. Thereupon, I wrote on the 
same date to the Board of Review taking an appeal and 
to the American Consul requesting an opportunity to return 
to the United States so that I might present my case di- 
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rectly in Washington. I incorporate these letters herein 
by reference since they are in the possession of the Depart- 
ment of State. 

43. On August 4, 1958 I wrote an additional letter to 
the American Consul setting forth facts in support of my 
application. I incorporate this letter likewise herein. 

44. On September 18, 1958 the Chairman of the Board 
of Review on the Loss of Nationality advised my counsel 
that ‘‘there is no provision of law under which Mrs. Guer- 
rieri could be given a passport by this government for 
travel to the United States to testify at a hearing conducted 
by this Board.’’ It is for that reason that this affidavit 
is being submitted. 

45. I can attest to the following with respect to the entire 
period from my naturalization on June 13, 1944 to date: 


(a) I have never renounced my allegiance to the United 
States or transferred my allegiance to any other country. 
I have never knowingly committed any act with the in- 
tention of such renunciation or transfer of allegiance. I 
have always fulfilled my obligation of citizenship to the 
United States and wish to continue to do so. 

(b) I have never submitted myself to the sovereignty of 
a foreign government or undertaken the obligations of 
public employment or military service for, or voted in elec- 
tions conducted by, such government. I have never resided 
abroad with the intention of making a foreign country my 
permanent state of residence or with the intention other- 
wise of not returning to the United States. 

(ec) I have never participated in the political affairs of 
a foreign state, had any political attachment to such state, 
or committed any act inconsistent with continued allegiance 
to the United States, nor have I committed any other act 
that could be conceived of as embarrassing to the foreign 
relations or other national interests of the United States. 


I believe that my residence outside the United States 
has been temporary in nature and that my work above 
described has been under such unique and unusual cireum- 
stances as to justify a determination by the Secretary of 
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State that it was directly and substantially beneficial to 
the interests of the United States. 
Wuenrerore, I respectfully submit as follows: 


1. I did not have a continuous residence for five years 
outside the United States prior to my application for the 
renewal of my passport on April 11, 1958 within the mean- 
ing of 8 U.S.C. $1484 (a) (2). 

2. §1484 (a) (2) is inapplicable to my case because my 
work is of the character above described and therefore 
within the meaning of 8 U.S.C. §1486 (2) (C), to wit: such 
work or activities under such unique or unusual circum- 
stances, as may be determined by the Secretary of State 
to be directly and substantially beneficial to the interests 
of the United States. 

3. A decision holding 8 U.S.C. § 1484(a)(2) applicable 
to me would constitute an unreasonable and arbitrary de- 
privation of my citizenship for reasons unrelated to foreign 
affairs, in violation of my rights of citizenship and to due 
process under the Constitution of the United States, and 
particularly, but without limitation thereto, the Fifth, Ninth 
and Tenth Amendments to the Constitution. 


I therefore respectfully request that the action of the 
Embassy of July 8, 1958 disapproving my application for 
a passport and proposing to issue a certificate of loss of 
nationality be rescinded, and that I be recognized by the 
Department as a citizen of the United States with all the 
benefits and privileges of citizenship, and that there be 
issued to me forthwith a passport of standard form and 
duration. 


Sworn to before me this 24th day of March, 1959. 


ANNE D’ARBELOFF GUERRIERI. 


Repus.ic or Itaty, 
Province oF Rome, 
Crry or Rome, 
Embassy of the United States of America, ss: 


Subscribed and sworn to before me, Norbert Chwat, 
Vice Consul of the United States of America at Rome, 
Italy, duly commissioned and qualified, this 24th day of 
March, 1959. 


NorsBert Cuwat, 
Vice Consul of the United States of America. 
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PLAINTIFF'S EXHIBIT H 
DEPARTMENT OF STATE 
Boarp or REvIEwW oN THE Loss oF NaTIONALITY 


In the Matter of 


ANNE D’ARBELOFF GUERRIERI 


Awne p’ARBELOFF GUERRIERI, being duly sworn, deposes 
and says: 


I make this affidavit following a hearing before the Board 
of Review for the purpose of supplementing my affidavit 
filed with my brief as Exhibit A. 


1. I had intended to stay longer in the United States 
than I did following my return on February 2, 1956. I 
returned to Italy because my husband’s application for a 
visa was taking too long and I hoped to accelerate it by 
returning to Italy. 

2. At the time that his case was pending, I expected 
that his application for a visa would be granted so that he 
could join me. 

3. L attended lectures at the University of California on 
various subjects but principally those on the American 
theatre. I did considerable research with Henry Schnitzler, 
who is now on leave of absence from the University and 
who is teaching and directing at the State Theatre in 
Vienna, and with Kenneth MacGowan. 

4. I was not employed at the Los Angeles book shop by 
any person related to me. I worked six days a week from 
8:30 A.M. to 6:00 P.M. each day. I believe that my salary 
was about $45.00 per week. 

5. I was not married to Professor Guerrieri when he was 
invited on March 13, 1953 by Ambassador Bunker to come 
to the United States. My husband’s application was based 
upon the grant that was offered to him. He did not intend 
to have permanent residence. However, when we got mar- 
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ried, he applied for an immigration visa and it was the 
denial of that visa that created the present problem. 


Sworn to before me this 7th day of July, 1959. 


ANNE D’ARBELOFF GUERRIERI. 


W. Joan Wusox, 
Consul of the United States of America. 
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Counter-statement of Questions Presented 


Appellee, a native of Switzerland, became an American 
citizen by derivative naturalization. The Secretary of 
State claimed that she had expatriated herself by five years’ 
residence in Italy and refused to renew her American 
passport. She instituted this action for a declaratory 
judgment that she is a citizen and entitled to a passport. 


The questions presented in appellee’s opinion are the 
following: 


1. Did appellant sustain the burden of proof imposed 
on the Government in Expatriation cases, i.e, did the 
Government prove by ‘‘clear convincing and unequivocal 
evidence that does not leave the issue in doubt”’ that appel- 
lee had had ‘‘a continuous residence’’ abroad for five years? 


2. Are the findings of fact of the trial court ‘‘clearly 
erroneous”? within the meaning of Rule 52 of the Federal 
Rules of Civil Procedure. 


3. Is Section 352(a)(2) of the Immigration & Nation- 


ality Act of 1952 constitutional on its face and as applied to 
appellee in the light of her continuing ties to the United 
States? 


4. Was appellee’s residence abroad rendered involun- 
tary by her need to remain with her husband who was unable 
to obtain a visa to the United States? 


5. Was appellee’s work so directly and substantially 
beneficial to United States’ interests under Section 
354(2)(c) of the Act as to exempt her from loss of nation- 
ality? 

6. Is appellant estopped from asserting appellee’s ex- 
patriation on March 21, 1958 when she was then in posses- 
sion of a valid unexpired United States passport issued 
when appellant was aware of appellee’s prior residence 
abroad? 


7. Did the District Court have jurisdiction over this 
suit against the Secretary of State? 
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Dean Rusk, Secretary of State, 
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ANNE @’ARBELOFF GUERBIEBI, 
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Appeal from the United States District Court 
for the District of Columbia 
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BRIEF FOR APPELLEE 


Counter-statement of the Case 


Appellee is an American citizen by derivative naturali- 
zation. She was born in Switzerland in 1927, was brought 
to this country by her parents in 1939 and automatically 
acquired citizenship when her father was naturalized in 
1944 (J. A. 55). She lived in the United States continu- 
ously from 1939 to 1953, studying in its schools and being 
employed privately and in governmental agencies (J. A. 69). 


On March 21, 1953 she went to Italy to institute a pro- 
gram of introducing ‘‘ American students to the culture of 
Italy and vice versa by having them received at the homes 
and studios of leading artists, writers and other persons’’ 
(J. A. 71). She has continued in this and related work up 
to the present time with the cooperation of the United 
States Government (J. A. 71, et seq.). 
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On October 7, 1953 appellee married an Italian citizen, 
Professor Gerardo Guerrieri, of the University of Rome, 
who had previously been awarded ‘‘a United States govern- 
ment grant for consultation and observation in the United 
States”? (J. A. 73). The Guerrieris planned accordingly 
to come to the United States (J. A. 38, 77). 


However, a different branch of the State Department 
denied appellee’s husband a visa. She therefore remained 
with him in Italy, returning to the United States alone on 
February 2, 1956 and October 31, 1957, where she resided 
for periods of nearly three months and one month respect- 
ively (J. A. 56). 


These were not tourist trips. She resided with her 
parents, studied at an American University, and continued 
her American-Italian cultural program. She was gainfully 
employed, had a social security card, and paid taxes (J. A. 
74). 


At the time of the alleged expatriation appellee was in 
possession of a valid United States passport. This had 
been issued in the United States on April 2, 1956, was 
effective for two years and renewable for another two years 
until April 2, 1958 (J. A. 37). However, the American 
Consul in Rome on July 8, 1958 denied appellee’s applica- 
tion for passport renewal on the ground that appellee had 
lost her United States nationality on March 21, 1958 (J. A. 
37, 38). This ruling was upheld by the Department’s 
Board of Review (J. A. 64). 


Appellee instituted this suit in the District of Columbia 
under the Declaratory Judgment Act, 22 U.S. C. §§ 2201, 
9202. The District Court, Matthews J., denied appellant’s 
motion to dismiss which was based upon the theory that 
appellee was required to seek entrance as an alien and sue 
the Attorney General in a habeas corpus proceeding under 
Section 360(b) and (c) of the Immigration & Nationality 
Act of 1952 (J. A. 46). 


The Court below, Holtzoff, J., concurred in that ruling 
and granted summary judgment for appellee on the ground 
that her residence abroad was not continuous within the 
meaning of Section 352(a)(2) (J. A. 55). Its judgment 
declared that appellee was a citizen, that the certificate of 
loss of nationality was void, and that she could not be 
denied a passport on the claim that she was not a citizen 
(J. A. 62-63). 


Appellant’s predecessor filed a Notice of Appeal on 
November 25, 1960. Subsequently upon joint motion of the 
parties, appellant, Dean Rusk, having been appointed Secre- 
tary of State, was substituted by order of this Court as 
defendant-appellant. 


Statutes, Treaties and Regulations Involved 


Section 352 of the Immigration and Nationality Act 
of 1952 (herein called the Act), 66 Stat. 269, 8 U. S. C. 
§ 1484, provides: 


‘‘Loss of nationality by naturalized national 


(a) A person who has become a national by 
naturalization shall lose his nationality by— 


(1) having a continuous residence for three years 
in the territory of a foreign state of which he was 
formerly a national or in which the place of his 
birth is situated, except as provided in section 353 
of this title, whether such residence commenced be- 
fore or after the effective date of this Act; 


(2) having a continuous residence for five years 
in any other foreign state or states, except as pro- 
vided in sections 353 and 354 of this title, whether 
such residence commenced before or after the effec- 
tive date of this Act.”’ 


Section 101(a) (33) of the Act, 8 U. S. C. $1101, pro- 
vides: 
‘*(a) As used in this Act— 


(33) The term ‘residence’ means the place of 
general abode; the place of general abode of a person 
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means his principal, actual dwelling place in fact, 
without regard to intent. Residence shall be con- 
sidered continuous for the purposes of sections 350 
and 352 of title III where there is a continuity of 
stay but not necessarily an uninterrupted physical 
presence in a foreign state or states or outside the 
United States.”’ 


Section 354 (2)(C) of the Act, 8 U.S. C. § 1486, provides: 


‘Section 352 (a)(2) of this title shall have no 
application to a national— 


(2) who has established to the satisfaction of 
the Secretary of State, as evidenced by possession 
of a valid unexpired United States passport or other 
valid document issued by the Secretary of State, 
that his residence is temporarily outside of the 
United States for the purpose of 


(C) engaging in such work or activities, under 
such unique or unusual circumstances, as may be 
determined by the Secretary of State to be directly 
and substantially beneficial to the interests of the 
United States.’’ 


District of Columbia Code, Sections 11-305 and 11-306, 
read as follows: 


“*§ 11-305. Jurisdiction — Powers of District 
Courts conferred. 


The United States District Court for the District 
of Columbia, in addition to its jurisdiction as a 
United States district court, shall continue to have 
and exercise all the jurisdiction possessed and exer- 
cised by it on August 31, 1948. 


‘611-306. General jurisdiction. 


Said court (except as otherwise provided in this 
title) shall have cognizance of all crimes and of- 
fenses committed within said district and of all 
cases in law and equity between parties, both or 
either of which shall be resident or be found within 
said district and also of all actions or suits of a 


civil nature at common law or in equity, in which 
the United States shall be plaintiffs or complain- 
ants; and of all seizures on land or water, and all 
penalties and forfeitures made, arising or accruing 
under the laws of the United States.’’ 


The Declaratory Judgment Act, 28 U. S. C. §§ 2201, 
2202, reads as follows: 


‘*2201. Creation of remedy 


In a case of actual controversy within its juris- 
diction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and 
other legal relations of any interested party seek- 
ing such declaration, whether or not further relief 
is or could be sought. Any such declaration shall 
have the force and effect of a final judgment or 
decree and shall be reviewable as such. 


‘*§ 2202. Further relief 


Further necessary or proper relief based on a 
declaratory judgment or decree may be granted, 
after reasonable notice and hearing, against any 
adverse party whose rights have been determined by 
such judgment.’’ 


Section 10 of the Administrative Procedure Act, 5 
U. S. C. § 1009, reads in pertinent part as follows: 


“*§ 1009. Judicial review of agency action 


Except so far as (1) statutes precluded judicial 
review or (2) agency action is by law committed to 
agency discretion. 


Rights of Review 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or ag- 
grieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof. 
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Form and venue of proceedings 


(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding 
relevant to the subject matter in any court specified 
by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including ac- 
tions for declaratory judgments or. writs of pro- 
hibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction * * *. 


Acts reviewable 


(c) Every agency action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be 
subject to judicial review * ° 1 


(e) So far as necessary to decision and where 
presented the reviewing court shall decide all rele- 
vant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, powers, priv- 
ilege, or immunity; * *°”’ 


Section 12 of the Administrative Procedure Act, 5 
U.S. C. § 1001, reads in pertinent part as follows: 


«© * ®© * No subsequent legislation shall be held 
to supersede or modify the provision of this chapter 
except to the extent that such legislation shall do so 
expressly * * *.”’ 


Appellant also claims that Section 360 of the Immigra- 
tion and Nationality Act of 1952, 8 U. S. C. 1503, is in- 
volved and has reproduced that provision at pp. +6 of his 
Brief. 


Summary of Argument 
I 


Appellant was required to establish by clear, convine- 
ing and unequivocal evidence that appellee resided con- 
tinuously in a foreign state for five years. See Nishikawa 
v. Dulles, 356 U. S. 129, 133 (1958). Appellee had in fact 
resided twice during that period in the United States for 
substantial periods. Under Section 101(9)(3) of the Act, 
her ‘‘principal actual dwelling place in fact, without regard 
to intent?’ constituted her ‘‘place of general abode.’’ The 
Court below was correct in finding that appellant had failed 
to meet the burden of proof imposed upon the Government 
in expatriation cases and that appellee had not lost her 
nationality. In this Court, appellant has failed to sustain 
his burden of showing that the finding below was clearly 
erroneous. 


Il 


Section 352(a) (2) is an arbitrary discrimination against 
naturalized citizens. There is no evidence that their resi- 
dence in a country other than that of their birth presents 
a problem different than that of native born citizens. 


Assuming, without conceding, the power to denational- 
ize, mere residence abroad can have no adverse effect upon 
our foreign relations. This is particularly true here where 
appellee has devoted herself to advancing her country’s 
interests in Italy and has never indicated any dilution or 
transfer of allegiance. Therefore, the statutory provision 
as applied to appellee finds no support in the foreign rela- 
tions power. 


The power to naturalize is an insufficient basis for de- 
nationalization except for fraud. To denationalize for mere 
residence abroad under these circumstances is to impose 
cruel and unusual punishment in violation of the Highth 
Amendment. 


III 


Since appellee’s husband was denied a visa after re- 
ceiving a United States Government grant for study in this 
country, she had to choose between deserting him and jeop- 
ardizing her citizenship. This was hardly a free choice. 
The compulsions of conjugal devotion and duty made her 
residence abroad involuntary in the truest sense. There- 
fore, the sanctions of 352(a)(2) are not applicable. 


IV 


For eight years appellee has made an important contri- 
bution to American-Italian cultural relations. Assuming, 
arguendo, the applicability of Section 352(a)(2) appellee 
was entitled to an exemption under Section 354(2)(¢) be- 
cause her work was ‘‘directly and substantially beneficial 
to the interests of the United States.”? It was an abuse of 
discretion for appellant’s predecessor to deny her a certifi- 


cate of exemption. 


Vv 


The Department of State keeps records of the residence 
abroad of American passport holders. It knew that appel- 
lee’s foreign residence began on March 21, 1953. Never- 
theless, on April 2, 1956, the Department issued her a stan- 
dard passport effective for two years and renewable for a 
similar period. That issuance misled her as to her rights 
and was an admission as to her citizenship. It was there- 
fore estopped from asserting that on March 21, 1958, while 
the passport was effective, she had lost her citizenship. 


Vi 


The District Court had jurisdiction to entertain this 
action under three statutes, the District of Columbia Code, 
§§ 11-305 and 11-306, the Declaratory Judgment Act, 28 
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U.S. C. §§ 2201, 2202, and Sections 10 and 11 of the Admin- 
istrative Procedure Act, 5 U. S. C. §§ 1009 and 1011. This 
Court has upheld the District Court’s jurisdiction in Frank 
v. Rogers, 102 U. S. App. D. C. 367, 253 F. 2d 889 (1958). 


Section 360 of the Immigration and Nationality Act 
of 1952, upon which appellant relies, provides that a per- 
son outside the United States who claims citizenship ‘‘may”’ 
apply for a certificate of identity which, if granted, might 
permit him to enter as an alien and to test the issue of 
nationality in habeas corpus proceedings against the At- 
torney General. As authoritatively construed in this Cir- 
cuit, it does not preclude a suit for a passport against the 
Secretary of State. 


ARGUMENT 
I 


Appellee’s residence was not continuous within the 
meaning of Section 352(a) (2). 


The Court below correctly held that appellee had not 
resided abroad continuously for five years and had not 
lost her citizenship. This conclusion was based upon the 
appellee’s admitted residence in the United States for two 
periods within the five years (J.A. 56). 


These were not the trips of a tourist. Appellee was 
gainfully employed, lived with her American parents, 
studied at a university and did work in the field of her 
interests (J.A. 37, 61, 74, 77). They were sufficient to pre- 
vent appellee from having a ‘‘continuous residence for five 
years in Italy within the meaning of Section 352(a)(2).’’ 
Further, they were her ‘‘principal, actual dwelling place’’ 
within the meaning of Section 101(a)(33) of the Act. 


As Judge Holtzoff said, ‘‘The burden of proof that 
expatriation has taken place is on the Government”’ (J.A. 
59), citing Nishikawa v. Dulles, 356 U. S. 129, 133 (1958) ; 
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Gonzales v. Landon, 350 U. S. 920 (1955), and other cases. 
In the instant case it had the burden of establishing ‘‘by 
clear and convincing evidence that the plaintiff resided 
continuously in a foreign state or states for a period of 
five years’? (J.A. 59). Since appellant had twice ‘‘so- 
journed in the United States for what might be deemed 
substantial periods, the Government had the additional 
burden of establishing that ‘‘her stay in this country in 1956 
and again in 1957 did not break the continuity of her resi- 
dence abroad”’ (J.A. 59). This it was unable to do. 


The decision below has the substantial authority of a 
well-reasoned opinion on the same subject by District Judge 
Edward Dimock in Strupp v. Herter, 180 F. Supp. 440 
(S. D. N. Y. 1960). 


It certainly cannot be said to be ‘‘clearly erroneous.”” 
United States v. Yellow Cab Co., 338 U. S. 338, 341 (1949). 
For it is supported not only by the heavy burden imposed 
upon the Government in these cases, Nishikawa v. Dulles, 
356 U. S. 129, 133 (1958), Gonzales v. Landon, 350 U. Ss. 
920 (1955), but by the substantial periods of appellee’s 
residence in the United States and the nature of her activi- 
ties here during that period. Under these circumstances, 
this Court will not disturb the findings below or otherwise 
seek to retry the facts. Federal Rules of Civil Procedure, 
Rule 52, 28 U. S. C. A. following Section 723c; United 
States v. Yellow Cab Co., supra; Elm Corp. v. E. M. Rosen- 
thal Jewelry Co., 82 U.S. App. D. C. 196, 200, 161 F. 2d 902, 
906 (1947) ; Consolidated Realty Corp. v. Dunlop, 72 App. 
D. ©. 273, 275, 114 F. 2d 16, 18 (1940) ; Dear v. Guy, 64 App. 
D. C. 314, 315, 78 F. 2d 198, 199 (1935) ; Peterson v. Davis, 
88 App. D. C. 128, 186 F. 2d 537 (1950). 


This established rule has a significant exception: had 
the Government prevailed below this Court would ‘‘re- 
examine the facts to determine whether the United States 
has carried its burden,’? Knauer v. United States, 328 
U. S. 654, 655 (1946), quoted in Gonzales-Jasso v. Rogers, 
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105 U. S. App. D. C. 111, 114, 264 F. 2d 584, 587 (1959), 
where it was said: 


«© * * * Notwithstanding Rule 52(a), factual doubts 
are resolved in favor of citizenship. Alata v. Dulles, 
1955, 95 U. S. App. D. C. 182, 184, 221 F. 2d 52, 54; 
Succodato v. Dulles, 1955, 96 U. S. App. D. C. 337, 
340, 226 F. 2d 243, 246.’’ 


Appellant’s brief fails even to consider the burden of 
proof which under the cited decisions the Government must 
sustain. It cites Savorgnan v. United States, 338 U. S. 491, 
505-506 (1950), involving a litigant who did not return to 
the United States. Then appellant argues that the United 
States was not appellee’s ‘principal dwelling place’’ upon 
her return here because she was seeking to further her hus- 
band’s and her interests in Italy. This is exactly the reli- 
ance upon ‘‘intent’’ which the Supreme Court criticized in 
the Savorgnan case supra. 


Appellant’s reliance upon Garlasco v. Dulles, 243 F. 2d 


679 (C. A. 2, 1957) is rather puzzling. That case held that 
a return to a New York hotel for two and one-half months 
made it a place of general abode sufficient to break the con- 
tinuity of residence in his native country. As the Court of 
Appeals said: 


“The burden remained on the government 
throughout to establish the continuity of the resi- 
dence abroad, in view of the serious consequences of 
involuntary expatriation’’ (243 F. 2d at 682). 
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Section 352(a)(2) is unconstitutional as written 
and as applied to appellee. 


The statute denationalizes only naturalized citizens, 
not citizens by birth, for extended residence abroad. In 
that respect it unreasonably discriminates against the 
former class in violation of the due process clause. See 
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Bolling v. Sharpe, 347 U. S. 497, 499 (1953). Appellant 
argues that ‘‘[t]he Constitution itself discriminates be- 
tween native-born and naturalized citizens’? (Br. p. 17). 
But a discrimination explicitly authorized by the Constitu- 
tion is ipso facto constitutional. The Constitution says 
nothing about discriminatory expatriation. The Supreme 
Court has repeatedly indicated that the naturalized and 
the native-born citizens are on ‘‘an equal footing.’? Luria 
v. United States, 231 U. S. 9 (1913) ; Osborn v. The Bank of 
the United States, 22 U. S. (9 Wheat.) 738, 827-828 (1824) ; 
Knauer v. United States, 328 U. S. 654, 658 (1946) ; United 
States v Wong Kim Ark, 169 U. S. 649, 703 (1897). 


Appellant asserts that the discrimination is justified 
by ‘‘the friction and potential friction inevitably attending 
the continued residence of naturalized citizens abroad’’ 
(Br. 20). We deny the existence of such friction, particu- 
larly where, as here, the naturalized American does not 
return to her native land.* 


Appellant is confusing the instant situation with the 
return of the naturalized citizen to his native land. It was 
only the return of this latter group, covered by Section 
352, subsection (a) (1), which is not herein involved, that 
has ever been claimed to cause friction. A word of legisla- 
tive history will demonstrate the Government’s error. 


In 1938 President Franklin D. Roosevelt, transmitted to 
Congress a Cabinet Committee report proposing a revision 
and codification of the naturalization laws.** The Report 
recommended expatriation for naturalized Americans re- 
turning to their native lands for specified periods (p. 493). 


* We also agree with the citizen claimant in Schneider v. Rusk, 
No. 15,959, now pending in this Court that Section 352(a)(1) is 
unconstitutional on its face. 


** Nationality Laws of the United States, Message from the Presi- 
dent of the United States (1938), printed as pp. 405 et seq. of Hear- 
ings before the Committee on Immigration and Naturalization, House 
of Representatives, 76th Cong. 1st Sess. on H.R. 6127, superseded 
by H.R. 9980, cited herein as Hearings. 
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It recited thirteen cases of persons returning to their 
native lands and stated: 


‘‘[TJhe problem presented by naturalized citi- 
zens of the United States residing, for insufficient 
reasons, in the foreign states in which they were born 
or of which they were formerly nationals, of whom 
there are thousands at the present day, has been a 
source of difficulty and embarrassment to the Gov- 
ernment of the United States in its efforts to extend 
protection to other naturalized citizens in meritori- 
ous cases.’’ (Hearings, p. 495) 


It concluded that 


“©* * * the provision of subsection (b) should be 
limited to cover cases of naturalized citizens residing 
in their countries of origin, or, to be more precise, the 
foreign states in which they were born or of which 
they were formerly nationals.”’ (ibid.) 


The reason for distinguishing between the two groups 
was set forth thus: 


‘‘[NJaturalized citizens who resume residence in 
the foreign lands from which they came are apt to 
renew old associations and ways of living and think- 
ing, and thus become merged in the native popula- 
tion, losing to a great degree, if not completely, their 
American character and feeling.’’ (Id. at 496) 


No evidence was presented to the House Committee on 
Immigration to justify extending the expatriation device 
to citizens going to a country other than that of their origin. 
Indeed, Mr. R. W. Flournoy, Assistant to the Legal Ad- 
visor of the Department of State, said: 


‘¢We have every day in the State Department cases 
of persons applying to us for passports or protec- 


* The Report cited Attorney General Williams’ reference to “a 
person residing in his native country” (14 Op. A. G. 295, 298, 299 
(1873) ), and other references showing a concern with this limited 
problem: Moore, Digest of International Law, III, Secs. 475, 514, 
517; President Grant’s circular letter of August 6, 1873 to his Cabi- 
net Members and their replies, Forcign Relations of the United States, 
1873, pt. 2, pp. 1185-1438. 
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tion, or asking us to support claims, who have been 
naturalized in the United States and then have 
gone back and settled down in their native countries 
and resided there for years.’’ (Id. at 134) 


‘<[I]t was thought that that might be a little severe to 
have expatriation resulting from residence in a third 
country.’’ (Id. at 140) 

‘Of course, the cases that give us most trouble are 
those cases of persons who go back to their native 
land. There is no question about that.’? (Id. at 141) 
“‘[H]e is much more apt to become merged in the 
population of the country [of origin] than in the 
population of some third country.’ (Id. at 141) 


Then, apparently on his own responsibility, he said: 


“[T]he Subcommittee ought to consider whether it 
would be desirable to put in a provision to cover 
each person who goes to a third country. The prin- 
cipal cases we have, I may say, are these Zionists.”’ 
(Id. at 140) 


Appellee subscribes to the views expressed by the 
Chief Justice in Perez v. Brownell, 356 U. S. 44 (1958), 
that Congress is without power to denationalize. But even 
under the majority opinion in that case and under the deci- 
sion in Trop v. Dulles, 356 U. S. 86 (1958), Section 352 
(a) (2) violates the due process clause because as appears 
above there is no reasonable connection between foreign 
relations and mere residence abroad. We call the Court’s 
attention to an excellent Note, Standard, Foreign Resi- 
dence As an Act of Expatriation, 25 Brooklyn Law Rev. 292 
(April 1959), whose historical analysis and constitutional 
arguments we adopt. 


The violation of due process is particularly striking 
in the case of one who like appellee has not returned to 
her native land and sought to recreate the ties of birth 
and early custom. (See Hearings, p. 141.) Appellee has 
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been living in a third country in which she has been an 
emissary of American culture as much as the Voice of 
America, the Fulbright Commission and the United States 
Information Service with which she worked (J.A. 71). 
Further, she has used American passports during this en- 
tire period and has sought consistently to return to this 
country with her husband. She has committed no act 
which could suggest a diminution of her allegiance to the 
United States, its transfer to another country or an inter- 
ference in its affairs (J.A. 79). 


We adopt in general the comprehensive constitutional 
argument made in this Court by the appellant in Schneider 
v. Rusk, No. 15,959 (Br. 9-35). That brief correctly dis- 
tinguishes Lapides v. Clark, 85 U. S. App. D. C. 101, 176 
F, 2d 619 (1949), cert. den. 338 U. S. 860 (1949) where this 
Court reserved decision on the statute’s ‘‘possible uncon- 
stitutional application to others’’ (Id. at 621) and treated 
the 1940 statute as involving a rebuttable presumption. 


Finally, Section 352 as applied to appellee violates the 
Eighth Amendment because it is a cruel and unusual pun- 
ishment. See Trop v. Dulles, 356 U. S. 86, 96-97 (1958). 
It penalizes certain Americans who live abroad without 
committing any act, voluntary or otherwise, which indi- 
cates an adherence to another country or an interference 
in its affairs. 


Appellee’s residence abroad was not voluntary. 


Appellee’s stay abroad was caused by her desire to 
remain with her husband who was unable to come with her 
to the United States after receiving a United States gov- 
ernment grant (J.A. 39, 66, 73-74). This was indeed the 
“duress of devotion’’. Mendelsohn v. Dulles, 93 U. 8. 
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App. D. C. 93, 95, 207 F. 2d 37, 39 (1953). As this Court 
said in that case which involved a husband’s absence from 
the United States to be with his sick wife: ‘‘Mendelsohn 
acted, it seems to us, under the coercion of marital affec- 
tion which was just as compelling as physical restraint’’ 
(ibid).* ‘‘Expatriation is the voluntary renunciation or 
abandonment of nationality and allegiance.’ Perkins v. 
Elg, 307 U. S. 325, 334 (1939). No involuntary act can 
constitute an act of expatriation. Nishikawa v. Dulles, 
356 U. S. 129 (1958). 


Appellant’s attempted distinctions are unreasonable. 
Is ‘economic necessity’? (Br. 27) more involuntary (Stipa 
v. Dulles, 233 F. 2d 551 (C.A. 3, 1956) ; Insogna v. Dulles, 
116 F. Supp. 473 (D.D.C. 1953), than conjugal duty? Did 
the fact that appellee ‘‘managed to make two visits to 
this country without him’’ (Br. 27) require her to choose 
between permanent separation from her husband or loss 
of citizenship? Of course her residence would have been 
voluntary ‘‘if her husband were free to come to this 
country’’ ibid. It was his lack of freedom which imposed 
a similar limitation upon her. 


IV 


Appellee is entitled to the exemption provided by 
Section 354(2) (c). 


It can hardly be denied that appellee’s work was ‘‘di- 
rectly and substantially beneficial to the interests of the 
United States’’ [§ 354(2) (¢c), 66 Stat. 271, 8 U.S. C. § 1486]. 
That appears from her detailed affidavit (J.A. 69-81) and 
even from the grudging admission of the Board of Review 
(J.A. 66). 


* Citing Ryckman v. Acheson, 106 F. Supp. 739 (D. C. S. D. 
Texas, 1952), Kasumi Nakashima v. Acheson, 98 F. Supp. 11 
(D. C. S. D. Calif. 1951) and Schioler v. United States, 75 F. S. 
353 (D. C. N. D. IIL, 1948). 
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Appellant however argues that the statutory exemption 
requires possession of a valid passport, temporary resi- 
dence and a determination by the Secretary of State as 
to the value of appellee’s work. 


However, (1) appellee did have a valid unexpired pass- 
port on March 21, 1958, the date of alleged expatriation; 
(2) her residence abroad was temporary (J.A. 38) ; and the 
Secretary had no right unreasonably to withhold his deter- 
mination. 

Appellant also says that the purpose of remaining 
abroad must be to engage in such work and that appellee’s 
purpose was to be with her husband. We fail to see any 
conflict in these objectives. Further, Section 354(2)(c¢), in 
contrast to other sections, does not require that the ap- 
proved purpose be the sole or principal one.* 


Vv 


Appellant was estopped from claiming expatria- 
tion. 


Appellee was allegedly expatriated on March 21, 1958. 
On that date she was in possession of a valid unexpired 
passport which was susceptible of renewal for an additional 
two years. She had received that passport on April 2, 1956 
from a governmental agency fully aware of her past resi- 
dence abroad. 


The Department could have issued her a passport ef- 
fective until March 21, 1958. Instead, it gave her a pass- 
port effective until April 2, 1958 with the right of renewal 
for an additional two years. Having issued her a certificate 
of nationality, it was estopped from denying the existence 


* Cf. Section 353(4): “solely or principally”; Section 353(5) : 
“exclusively”. 
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of that nationality. See Mackey v. Mendoza-Martinez, 362 
U. S. 384 (1960). 


Appellee’s statement that she intended to remain abroad 
six months was in no sense a commitment to that effect. 
The State Department was certainly more knowledge- 
able than she of the problems of residence abroad, and had 
the power to restrict the duration of the passport to a period 
of five years from March 21, 1953. 


Vi 
The District Court had jurisdiction. 


Appellant challenges the decision made by two Judges 
of the Court below that it had jurisdiction over this case 
under Sections 11-305 and 11-306 of the District of Colum- 
bia Code and 28 U.S. C. §§ 2201, 2202 and 2282 (J.A. 46, 56). 
He argues that appellee was required to sue under Section 
360 of the Immigration & Nationality Act of 1952, 66 Stat. 
273, 8 U. S. C. 1503. 


In short, appellant suggests that appellee has no remedy 
against the Secretary of State who issued the certificate of 
loss of nationality and who denied appellee a passport. 
Instead, appellant asserts that appellee is required to 
travel to the United States under a certificate of identity 
and apply for admission subject to the provisions of the 
Immigration Act ‘‘relating to the conduct of proceedings 
involving aliens’’ (8 U. S. C. ¢ 1503). 


The authority against appellant’s proposal is substan- 
tial. In addition to the decisions of Judges Matthews and 
Holtzoff in this case: Frank v. Rogers, 102 U. S. App. 
D. C. 367, 253 F. 2d 889 (D. C. Cir. 1958) ; Tom Mung Ngow 
v. Dulles, 122 F. Supp. 709 (1954); cited with approval, 
Grauert v. Dulles, 133 F. Supp. 836 (D. D. C. 1955), aff’d on 
other grounds, 99 U. S. App. D. C. 240, 239 F. 2d 60 (1956), 
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cert. den. 353 U. S. 917 (1957); Schneider v. Herter (No. 
324-60, D. D. C. (1961)), now pending in this Court, sub 
nom, Schneider v. Rusk, Nos. 15,959 and 16,002; Cort v. 
Herter, D. D. C. No. 858-60 (1961) (statutory court), now 
pending before the Supreme Court, Oct. Term 1960, No. 567. 


Appellant’s citations and arguments are cogently an- 
swered in the Reply Brief, pp. 13-21, filed by the appellant 
in Schneider v. Rusk, supra, and now pending in this 
Court. We respectfully refer the Court to that brief. 


CONCLUSION 


The judgment of the Court below should be 
affirmed. 


Respectfully submitted, 
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Before judicial review of citizenship claims is available 
Section 360(b) of the Immigration and Nationality Act 
of 1952 provides for an administrative review to elimi- 
nate those cases taken in bad faith and without sub- 
stantial basis. Section 360(c) of the Act does not vest 
final authority in the Secretary of State as to the ulti- 
mate issue of citizenship. 


Appellee relies upon the argument in Schneider v. Rusk, 
Number 15,959 and 16,002 regarding her contention that 
the District Court had jurisdiction to entertain her decla- 
ratory judgment action (Br. 19). In support of her con- 
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tention that jurisdiction does exist, appellee therefore 
relies upon the following assertion in Schneider, supra: 


“According to defendant’s contention, plaintiff can- 
not secure judicial review of the final action of the 
Department of State herein disputed—action which 
plaintiff contends was contrary to her constitutional 
rights. Under defendant’s view plaintiff must accept 
without any judicial review the Secretary of State’s 
imposition upon her of an alien’s status.” (Schneider 
brief, p. 15-16.) 


Appellee makes a similar contention: 


“In short, appellant suggest that appellee has no 
remedy against the Secretary of State who issues the 
certificate of loss of nationality and who denied ap- 
pellee a passport” (Appellee’s brief 18.) 

Appellee likewise adopts Schneider’s contention that: 


“Section 360 as a whole thus remained an addi- 
tional, special remedy for citizenship claimants, though 
a bey imited one so far as entry rights were con- 
cerned. 


“ | | In fact, the jurisdiction of the District Court 
to entertain [declaratory judgment actions of this 
kind] was neither absent nor doubtful but was present 
long before Section 503, by virtue of the courts gen- 
eral jurisdictional charter—which draws no distinc- 
tion among plaintiffs according to where they are 
located—and the Declaratory Judgment Act” (Foot- 
notes omitted). 

None of the foregoing statements made or adopted by 
the appellee are correct. 

It is not the Secretary of State’s contention that Sec- 
tion 360 confers upon him unreviewable authority to ad- 
ministratively determine the ultimate issue of citizenship. 
Nor is it the Secretary’s contention that Section 360(b) 
provides within itself the only remedy for resolution of 
the ultimate issue in citizenship claims from abroad. 
Section 360(c) provides for an independent remedy in 
substantial cases and specifies no other remedy is avail- 
able. Appellee has therefore misconstrued the position 
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taken by the Secretary and has likewise misconstrued 
the purpose and meaning of Section 360. 

Congress recognized a particular need for the creation 
of additional procedures in the course of litigating citi- 
zenship claims from abroad. This need was recognized 
because of an unmanageable flow of litigation from abroad 
directly to the district courts under Section 503, supra. 
See appellant’s brief, p. 13. Appellee, in adopting page 
15 of the Schneider brief recognizes: “(b)ecause of abuses 
of the liberal entry provision in Section 503 by which 
applicants with insubstantial cases were using the proce- 
dure simply to gain entry to the country, Section 360 was 
subsequently enacted.” (Emphasis supplied.) In view 
of these abuses, Congress in adopting Section 360 pro- 
vided for the use of the certificate of identity procedure 
for citizenship claimants from abroad before judicial 
action was begun. Avina v. Brownell, 112 F.Supp. 15, 
18 (S.D. Texas, 1953). The application is to be made 
to a diplomatic or consular officer of the United States 
in the foreign country in which the claimant is residing. 
Section 360(b) also provides the standard to be applied 
in issuing certificates of identity: 


“' .. Upon proof to the satisfaction of such diplo- 
matic or consular officer that such application is made 
in good faith and has a substantial basis, he shall 
issue to such person a certificate of identity .. .” 
(Emphasis supplied). 

The statute provides further that any appeal from such 
denials shall be to the Secretary of State. No provision 
is made therein for the review of an adverse decision by 
the Secretary of State. It is apparently for this reason 
that appellee erroneously argues there is no judicial re- 
view from the decision of the Seeretary of State on the 
issue of expatriation. But at this stage the issue deter- 
mined by the Secretary is not that of citizenship, rather 
jt is that of the existance or nonexistance of good faith 
and a claim of substantial basis. 


2 Under former Section 503 the certificate of identity was made 
available after commencement of a suit. 
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However, judicial review of this decision is provided 
under Section 10 of the Administrative Procedure Act, 
5 U.S.C. 10092 Cf. Hurley v. Reed, No. 15,886, decided 
February 2, 1961. It is important to note, however, that 
this review is not of the ultimate issue of expatriation. 
It is, in the language of Section 360(b), a review of the 
administrative determination of lack of “good faith” or 
a “substantial basis” in the application for the certificate 
of identity. If the application is in good faith and has 
substantial basis, the diplomatic or consular officer “shall 
issue... @ certificate of identity”. (Emphasis added.) 
Thus where substantial basis exists for a claim of citizen- 
ship, Congress has required the issuance of a certificate 
of identity under Section 360(b) and adequate judicial 
review thereafter is afforded. 

The purpose of this procedure is manifest. Appellee 
indicates recognition of this purpose by acknowledging 
abuses by claimants with insubstantial cases. In short, 
Congress adopted a method of screening citizenship claims 
from abroad to exclude those having no substantial basis. 
It did so by adding administrative steps before judicial 
review is available. It can hardly be disputed that Con- 
gress has the authority to administratively prevent the 
filing of specious suits in the district courts. Once a sub- 
stantial claim to citizenship is presented from abroad, 
the claimant is entitled to a certificate of identity. If 
then the Attorney General admits the applicant as a 
citizen, the ultimate issue is put to rest. If in the “final 
determination” the Attorney General refuses to admit the 
applicant, review thereof “shall be .. . in habeas corpus 


2 The refusal of the Secretary of State to grant certificates of 
identity under former Section 503, where the standard was the 
same, has been the subject of judicial review in cases brought 
under that section. Mendelsohn v. Dulles, 93 U.S.App.D.C. 93, 97, 
207 F.2d 37, 41 (1953); Achesan v. Nabuo Ishimaru, 185 F.2d 547 
(9th Cir. 1950); Kiyasht Kawaguchi v. Achesan, 184 F.2d 310 
(9th Cir. 1950); Lew Mun Way v. Achesan, 110 F.Supp. 64, 68 
(S.D. Cal., 1958); Look Yun Lin v. Achesan, 95 F.Supp. 583 
(N.D. Cal, 1951). See also Yee Gwing Mee v. Achesan, 108 F. 
Supp. 502 (N.D. Cal. 1952); Eng v. Achesan, 108 F.Supp. 682 
(S.D.N.Y. 1952). 
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proceedings and not otherwise”. Section 360(c), supra. 
(Emphasis supplied.) 

Thus it is seen that Section 360(b) does not contain, 
exclusive within itself, the only remedy available to citi- 
zenship claimants abroad. The granting of a certificate 
of identity can obtain final resolution of the issue by the 
Attorney General if he admits the claimant or judicial 
review by habeas corpus if he refuses to admit the claim- 
ant because of alien status. If the certificate is denied, 
the issue resolved is the existance of a specious claim 
and this is also subject to independent judicial review. 

There remains then to decide whether the procedure 
provided under Section 360(b) must be followed by the 
appellee. It should be noted that unlike Schneider, who 
claimed hardship if required to use the certificate of 
identity procedure (see Schneider brief, page 16), ap- 
pellee desires to come to the United States for a deter- 
mination of the ultimate issue of citizenship (J.A. 38). 
She has, however, chosen a course which if allowed to be 
followed would render Section 360(b) and (c) a complete 
nullity. If appellee’s cause of action can be maintained, 
the screening process adopted by Congress under Section 
360 will be rendered completely ineffectual. The recog- 
nized need to do away with insubstantial citizenship suits 
in the district courts will go unanswered. The evil will 
continue or begin again. 

As was pointed out above, the Secretary does not 
contend that the procedure under Subsection (b) is ex- 
clusive to the extent that no review is available. It is 
the Secretary’s position that through Subsection (b) Con- 
gress provided that intermediate administrative steps 
must be taken to determine substantialness before speci- 
fied review can be had. The Attorney General may well 
admit the applicant. But if not, the procedure is by 
habeas corpus “and not otherwise”. 

A similar situation regarding the avenue of relief was 
considered by the Supreme Court in Switchmen’s Union of 
North America v. National Mediation Board, 320 US. 
297 (1943). There the court said: 
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“Congress for reasons of its own decided upon the 
method for the protection of the “right” which it 
created. It selected the precise machinery and 
fashioned the tool which it deemed suited to that 
end.... All constitutional questions aside, it is for 
Congress to determine how the rights which it creates 
shall be enforced. Tutun v. United States, 270 U.S. 
568, 576-577. In such a case the specification of one 
remedy normally excludes another”. 320 U.S. at 301 
(Citations omitted). (Emphasis supplied.) 
See also Eastern States Petroleum Corporation v. Rogers, 
108 U.S.App.D.C. 63, 280 F.2d 611 (1960). “When 
Congress provides a specific judicial remedy, relief 
may generally be accorded only through the specified 
procedure” Ibid at 280 F.2d 613. Congress can likewise 
change the method of obtaining relief in cases involving 
issues of citizenship. <Avina v. Brownell, supra at page 
18; United States v. Ju Toy, 198 U.S. 2538 (1905) ; Chin 
Yow v. United States, 208 US. 8 and Tang Tun v. Edsel, 
223 U.S. 673 (1912). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be reversed and the cause remanded 
with directions to dismiss for lack of jurisdiction. Alter- 
natively, it is respectfully submitted the judgment of the 
District Court be reversed and the cause remanded with 
directions to enter summary judgment for appellant. 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 


TY U. 8, GOVERNMENT PRINTING OFFICE; 1961 367301 1036 


